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36. Corporations are more likely to be involved in regulatory than in malum 
in se offenses. 

37. Engel, "Corporate Social Responsibility;• examines several variations of 
the illustration in the text. Assuming that the flouting of law demoralizes 
and sets a bad example, society suffers some generalized welfare loss 
through law-breaking, over and above the losses directly attributable to 
the pollution per se. Those supplemental costs could, however, be 
accounted for in the level of fine; whether or not they were included in 
any particular instance would be one of the matters for the directors to 
consider in weighing the negative legislative signals against positive pri
vate benefits. 

38. J. Simon, C. Powers and J. Gunnemann, The Ethical Investor: Universities 
and Corporate Responsibility (New Haven and London: Yale University 
Press, 1972), 171, develop something like this under the name of the 
"Kew Gardens principle;• which is discussed in Engel, "Corporate Social 
Responsibility;• 60-70. 

39. One response to this last point is to reform the rules of limited liability; 
see Stone, "The Place of Enterprise Liability," 65-76. Another is to draw 
from the long-standing acceptance of limited liability the same conclu
sions one can draw from the fine level itself - that it reflects the consid
ered, presumptively correct social judgment and ought not be specially 
accounted for by the private sector managers; see Engel, "Corporate 
Social Responsibility:' 

40. Stone, Where the Law Ends, 158-73. 
41. Conscience and peer-group pressures need not be the only motivators. A 

well-designed system of directors and officers liability of a sort outlined 
in the text above might hold the directors personally liable for some 
egregious outcomes of which they had provable prior notice. The public 
directors, by injecting discussion of the problem at the board meeting, 
would pierce the information shield referred to earlier, and, by tainting 
the directors with knowledge, intensify the prospect of their personal 
liability. Query: Under what circumstances might we want to make 
some course of conduct unprofitable for the directors (and other agents) 
even if it might remain profitable for the company? 

42. As opposed to the special public directors described in the text above. 
43. There a lready exists authorization for some broad review of the borrow

er's management as a condition of federal bond guarantees: Emergency 
Loan Guarantee Act §6(b). 85 Stat. 178 (1971). 

44. Consider the election to the Chrysler board of a high-level labor executive, a 
development of considerable note in the United States. While not required 
by the government, can anyone believe it was unrelated to that company's 
need for federal assistance and public goodwill and credibility? 

I 
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CHAPTER 3 
TAKING RESPONSIBILITY SERIOUSLY: 
CORPORATE COMPLIANCE SYSTEMS 

John Braithwaite 

Corporate social responsibility means two things. First, it implies 
corporate policies which demand organizational performance beyond 
the minimum required by law in areas such as consumer protection, 
environmental stewardship, occupational health and safety, discrimi
nation and other labor-relations practices. Second, it requires internal 
compliance systems to ensure that such policies are put into practice. 
This chapter is concerned only with the second dimension of corpo
rate responsibility. 

This dimension has been relatively neglected by scholars, while 
libraries are filled with corporate ethics books concerning what the 
policies of responsible companies should be. ' The imbalance is per
verse because a company with voluminous and ethically sound poli
cies to promote social responsibility but no mechanisms to enforce 
them is a greater danger to the community than a company with no 
corporate responsibility policies at all but adequate mechanisms for at 
least assuring compliance with the law. What companies do and how 
they are structured to channel behavior in prescribed directions is ulti
mately more important than what they say they should do. 

The discussion of the systems that companies can put in place to 
improve prospects of legal compliance will be equally relevant to com
pliance with corporate values which go beyond the legal minimum. 
We will commence with a consideration of the role the board of direc
tors can play. Then the role of openness and disclosure in corporate 
governance will be considered, followed by ways of dealing with 
structural pressures for unethical conduct, and finally the place of sys
tems within the company designed specifically for the purpose of 
assuring compliance. 

While it is all very well to identify the things which companies 
might do to improve compliance with their own ethical standards, 
there might not be grounds for optimism that companies will find such 
an investment worthwhile. Thus, the final section of the chapter 
explores the potential of mandatory internal compliance systems. 

A Vigilant Board 

The board of directors has an important role to play in ensuring 
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compliance with ethical policies, but it is a mistake to exaggerate its 
importance. In the United States there is a large literature on the pros
pects of outside directors acting as superegos for the erratic ids of 
insiders.' Reflective of this concern is the fact that nonexecutive direc
tors are more prevalent than in any other country. 3 

The corporate crime literature offers little hope of outside directors 
becoming effective superegos. With the hundreds of companies from 
many industries which disclosed foreign bribery to the Securities and 
Exchange Commission in the mid-1970s, in not one case was it discov
ered that an outside director had been apprised of the problem.' In 
contrast, in more than 40 percent of the SEC foreign payment disclo
sures, it was revealed that senior management was aware of the pay* 
ments and the surrounding circumstances.' While most law schools 
educate their students about directors' duties and the decisionmaking 
power of the board, observers of corporate behavior continue to con
clude that the board's influence is feeble.'' 

Coffee' has posited an analogy which captures the irrelevance of the 
board to preventing most corporate misconduct. Conventionally, the 
board is viewed as the corporation's "craw's nest:' As such, it can spot 
impending problems on the horizon, but can hardly discover or cor
rect troubles in the ship's boiler room below. Corporate crime and 
breaches of ethical standards occur in the boiler room and would 
rarely be noticed by directors whose job it is to scout the horizon look
ing for new investment opportunities, sources of finance, possible 
mergers, joint ventures, and the like. 

The point about Coffee's analogy is that communications from both 
the crow's nest and the boiler room run to the bridge, where top man
agement holds the helm. Strategic reforms will therefore sheet respon
sibility home to the bridge and ensure that communication channels to 
the bridge from the boiler room are free. There is certainly more hope 
for progress in this direction than by attempting to establish radical 
new communication channels from the boiler room to the craw's nest. 
Even if these new channels can be made to work, all the crow's nest 
can do is shout, while the bridge can take corrective action. 

It follows that it is more important for reports from corporate com
pliance groups to be read and acted upon by the chief executive officer 
than by some social responsibility committee of the board. Undoubt
edly, both would be desirable. But since both board and chief execu
tive suffer from an information overload, choices must be made. Since 
the chief executive currently already has the greater ability to know 
about and correct law-breaking, measures to impose assurances that 
those on top will know, and measures to define responsibilities to act, 
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should also concentrate on the chief executive. 
Obviously, there are exceptions. It is surely preferable for the board 

or an a~dit committee composed of outside directors, to review mat~ 
ters wluch touch on the personal financial interests of the chief execu
tive,~ such as loans to companies in which the latter has an interest. 

A practical ~onstraint upon corporate compliance groups reporting 
to a subcommittee of the board rather than to top management is that 
for most board members the monthly meeting is as much time as they 
are prepared to invest in their responsibilities. One also suspects that 
such a reporting relationship would encourage the chief executive to 
filter what went up to the board. Instead of a frank and efficient 
reporting system which guarantees that someone at the top is formally 
put on nollce of wrongdomg, we increase the risk that no one will be 
formally notified. The chief executive may be informally notified (in 
!us/her secret role as censor), but will rarely be held formally account
able where the company rules allocate responsibility to the board. 

Outside directors have little interest in challenging the chief execu
tive officer to stop interfering with the flow of information to them. 
Most of them are on the board because the chief executive put them 
there. Some might have the chief executive on their own board. Tacit 
understandings that "you keep your nose out of my internal affairs and 
I'll keep my nose out of yours" flourish. 

The initiative which has been suggested by Ralph Nader, Chris
topher Stone, and others to cut through this cronyism is the 
government-appointed public-interest director. If the public-interest 
dir:ctor is to get a meaningful picture of what is going on in the corpo
ratwn s/he will need an investigative staff to dig out the facts. Manage
~nent experts ~.re generally apprehensive about tensions threatened by 
shadow staffs wh1ch are not answerable to the chief executive. Eisen

berg" believes that such staffs would have an "institutionalized obliga
llon to second-guess the management, but very limited responsibility 
for results:' Their advice is frequently oriented towards placating the 
powerful barons they serve, and hence the result is to promote confu
sion in managerial environments which demand decisiveness. 

These efficiency debits of the public-interest director concept are not 
fully answered by supporters such as Stone."' Stone suggests that 
pubhc-mterest d1rectors and their staffs should be part of the corporate 
team m most normal respects. The public-interest director should also 
be a director for the corporation in the sense of assisting with general 
corporal~ goals such as profit and growth. Although the public-interest 
du·ector IS appomted to government, no one should be appointed who 
IS not acceptable to the board. Stone suggests that public-interest direc-
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tors should not turn over information uncovered in the course of their 
investigations to public authorities. Only if the company indicates an 
unwillingness to rectify a problem identified by the public-interest 
director should s/he go public or notify the government. 

Certainly there is a difficult choice to be made. Consumers can have 
a director representing their interests who is no longer accountable to 
the public, sufficiently tame to be acceptable to management, and 
therefore in considerable danger of co-optation. Or they can have an 
aggressive public-interest director who is consequently frozen out of 
internal decisionmaking and who impairs managerial efficiency. The 
latter two deficiencies are related. If staff of the mistrusted public
interest director insist on attending a scheduled meeting, then a sec
ond (discreet) gathering will have to be convened to cover the same 
ground. 

One wonders whether the public interest would be better served if 
consumerists, unionists, and environmentalists resisted co~optation 
and fought corporate abuses unmuzzled from outside the corporate 
walls. Naturally, corporate compliance groups which are under chief 
executive control are more likely to have their recommendations 
ignored than if a representative of the public interest were to know of 
the recommendations. The former kind of compliance group, how
ever, is more likely to get the cooperation necessary to give it some
thing worthwhile to report. 

It might be better to have a compliance group which is "in the know" 
and which taints the chief executive with knowledge of illegalities by 
placing written reports on his or her desk. Public interest movements 
could then concentrate on enticing insiders to leak stories of chief 
executive officers ignoring compliance group reports. They can make 
allegations and call on the company to deny them. They can encour
age whistle blowing. Constructing an artificial consensus between 
business and consumer groups by having public-interest directors as 
dedicated members of the company team may be less productive of 
corporate responsibility than outright conflict. 

Critics of public-interest directorships have often likened the idea to 
having virgins run brothels." Since the board is never really in charge 
of the modern corporation, a more appropriate analogy might be 
appointing a pacifist as an advisor to the general on how the troops are 
performing. While it does appear in some ways to be a structurally 
naive solution, it is one which should be piloted in a few companies 
and evaluated." The armchair evaluation indulged in above is no sub
stitute for empirical observation of what happens in a company when 
the public-interest director intervenes. The reform has not been tried 
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and found wanting, but found wanting for lack of having been suffi
ciently tried. 

Open Corporate Governance 

An alternative to putting independent outsiders onto a board which 
conducts its affairs secretively is to chip away at this secretiveness so 
that all outsiders will have a clearer view of what is going on. As 
Joseph Pulitzer argued: "There is not a crime, there is not a dodge, 
there is not a trick, there is not a swindle, there is not a vice which 
does not live by secrecy:'" 

Over the past two decades the consumer movement has played an 
important role in lifting the veil of corporate secrecy by encouraging 
and supporting whistle blowers from within the corporation who 
expose wrongdoing to the public." A growing number of jurisdictions 
have statutory provisions which protect whistle blowers against unfair 
dismissal and other abuses. 

Another employee right which should be legally guaranteed is a 
right of research scientists to publish their findings even though the 
employer might object to such publication. This is a difficult area since 
it obviously would be undesirable to give scientists carte blanche to 
reveal trade secrets. Nevertheless, the very fact that some companies 
give their scientists a contractual right to publish so long as secrets are 
not revealed demonstrates that such difficulties are surmountable." 

In addition to laws guaranteeing rights to blow the whistle, an argu
ment can be made for a duty to blow the whistle in certain extreme 
circumstances. This was the reasoning behind amendments to the 
Federal Criminal Code introduced in Congress in 1979. These amend
ments sought to make it an offense for "an appropriate manager" who 
"discovers in the course of business as such manager a serious danger 
associated with" a product and fails to inform each appropriate federal 
regulatory agency of the danger within thirty days.'" The value of such 
a law would not be that it would punish guilty people, but that it 
would help lift the lid on dangerous products before they did any 
harm. It is conceivable that the existence of such a law in Germany 
could have prevented the thalidomide disaster, remembering that it 
takes only one person to blow the whistle." 

It would be foolish to put too much faith in whistle blowing of either 
the mandated or voluntary varieties. The informal social pressures 
against betraying the company or colleagues at work cannot be under
estimated. Informers are often regarded with disdain even by the side 
to which they defect and frequently are viewed as misfits with low 
public credibility. From a company's point of view, whistle blowing is 
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something to be prevented, because it undermines trust and confi
dence, and therefore open communications, within an organization. 
As Powers and Vogel have argued: 

The task of ethical management is to have anticipated the 
pressures which would give rise to the concealed and harm
ful practice, and to have helped create patterns of commun
ication within the organization so that whistle-blowing 
would not be necessary. 18 

A fundamental requirement of effective internal compliance systems 
is that there be provision to ensure that "bad news" gets to the top of the 
corporation. There are two reasons for this. First, when top manage
ment gets to know about a critne which achieves certain subunit goals, 
but which is not in the overall interests of the corporation, top manage
ment will stop the crime. Second, when top management is forced to 
know about activities which it would rather not know about, it will 
often be forced to "cover its ass" by putting a stop to it. Gross has 
explained how criminogenic organizations frequently build in assur
ances that the taint of knowledge does not touch those at the top: 

A job of the lawyers is often to prevent such information 
from reaching the top officers so as to protect them from 
the taint of knowledge should the company later end up in 
court. One of the reasons former President Nixon got into 
such trouble was that those near him did not feel such solic
itude but, from self-protective motives presumably, made 
sure he did know every detail of the illegal activities that 

' I~ were gOing on. 

There are many reasons why bad news does not get to the top. 
Stone'" points out that it would be no surprise if environmental prob
lems were not dealt with by the board of a major public utility com
pany which proudly told him that it had hired an environmental 
engineer: The touted environmentalist reported to the vice-president 
for public relations! More frequently, the problem is that people lower 
down have an interest in keeping the lid on their failures. Consider 
how a "cover-up" of bad news about the safety and efficacy of a phar
maceutical product can occur. 

At first, perhaps, the laboratory scientists believe that their failure 
can be turned into success. Time is lost. Further investigation reveals 
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that their miscalculation was even more extensive than they had imag
ined. The hierarchy will not be pleased. More time is wasted drafting 
memoranda which communicate that there is a problem, but in a gen
tle fashion so that the shock to middle management is not too severe. 
Middle managers who had waxed eloquent to their supervisors about 
the great breakthrough are reluctant to accept the sugarcoated bad 
news. They tell the scientists to "really check" their gloomy predictions. 
Once that is done, they must attempt to design corrective strategies. 
Perhaps the problem can be covered by modifying the contraindica
tions or the dosage level? Further delay. If the bad news must go up, it 
should be accompanied by optimistic action alternatives. 

Finally persuaded that the situation is irretrievable, middle man
agers send up some of the adverse findings. But they want to dip their 
toes in the water on this. Accordingly, they first send up some unfavor
able results which the middle managers earlier predicted could mate
rialize and then gradually reveal more bad news for which they are 
not so well covered. If the shockwaves are too big, too sudden, they'll 
just have to go back and have another try at patching things up. The 
result is that busy top management get a fragmented picture which 
they never find time to put together. This picture plays down the prob
lem and overstates the corrective measures being taken below. Conse
quently, they have little reason but to continue extolling the virtues of 
the product. Otherwise, the board might pull the plug on their finan
cial backing, and the sales force might lose faith in the product which 
is imperative for commercial success. 

In addition, there is the more conspiratorial type of com1nunication 
blockage orchestrated from above. Here, more senior managers inten
tionally rupture line reporting actively to prevent low-level employees 
from passing up their concern over illegalities. The classic illustration 
was the heavy electrical equipment price-fixing conspiracy of the late 
1950s: 

Even when subordinates had sought to protest orders they 
considered questionable, they found themselves checked 
by the linear structure of authority, which effectively 
denied them any means by which to appeal. For example, 
one almost Kafkaesque ploy utilized to prevent an appeal 
by a subordinate was to have a person substantially above 
the level of his immediate superior ask him to engage in the 
questionable practice. The immediate superior would then 
be told not to supervise the activities of the subordinate in 
the given area. Thus, both the subordinate and the supervi-
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sor would be left in the dark regarding the level of authority 
from which the order had come, to whom an appeal might 
lie, and whether they would violate company policy by 
even discussing the matter between themselves. By in 
effect removing the subject employee from the normal 
organizational terrain, this stratagem effectively structured 
an information blockage into the corporate communication 
system. Interestingly, there are striking similarities 
between such an organizational pattern and the manner in 
which control over corporate slush funds (in the 1970s for
eign bribery scandals) deliberately was given to low-level 
employees, whose activities then were carefully exempted 
from the supervision of their immediate superiors. 2

' 

The solution to this problem is a free route to the top. The lowly dis
illusioned scientist who can see that people could be dying while mid
dle managers equivocate about what sort of memo will go up should 
be able to bypass line management and send the information to an 
ombudsman, answerable only to the board or chief executive, whose 
job it is to receive bad news. General Electric, Dow Chemical, and 
American Airlines all have such short-circuiting mechanisms to allow 
employees anonymously to get their message about a middle manage
ment cover-up to the top. 

The ombudsman solution is simply a specific example of the general 
proposition that if there are two lines to the top, adverse information 
will rise up much more often than if there is only one. For example, if 
an independent compliance group answering to a senior vice
president periodically audits a laboratory, scientists in the laboratory 
have another channel up the organization through the audit group . 
Naturally, the middle managers responsible for the laboratory would 
prefer that they, rather than the compliance group, give senior man
agement the bad news. 

There are also ways of creating de facto alternative channels up the 
organization. Exxon has a requirement that employees who spot 
activities which cause them to suspect illegality must report these sus
picions to the Law Department. Say a financial auditor notices in the 
course of his or her work a memo which suggests an antitrust offense. 
In most companies, auditors would ignore such evidence because it is 
not their responsibility and because of the reasonable presumption 
that they are not expected to be experts in antitrust law. Exxon inter
nal auditors, however, would be in hot water if they did not report 
their grounds for suspicion to the Law Department. 
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Once a violation is reported, there is an obligation on the part of the 
recipient of the report to send back a determination as to whether a 
violation has occurred, and if it has, what remedial or disciplinary 
action is to be taken. Thus, the junior auditor who reports an offense 
and hears nothing back about it knows that the report has been 
blocked somewhere. He or she must then report the unresolved alle
gation direct to the audit committee of the board in New York. To date 
this free channel to the top has never been used by a junior auditor. 
The fact that it exists, however, and that everybody is reminded annu
ally that it does, makes it less likely that it will have to be used. The 
most effective control system is one incorporating such strong situa
tional incentives to compliance that it never has to be used.

22 

In reaching the conclusion that procedures to get bad news to the 
top of the corporation are more important than unrealistic aspirations 
about widespread blowing of whistles to the outside world, it is impor
tant not to stray from our purpose of assessing openness of corporate 
life to outside scrutiny as a route to social control. The most influential 
type of openness strategy beyond whistle blowing is the social audit.23 

In its extreme manifestation, social audit means placing dollar values 
on the social benefits and costs the corporation's activities impose on the 
wider community during a given year. Thus, for example, the wealth 
generated by the company must be discounted for any harm to the envi
ronment caused in generating the wealth. The idea is quaint and 
impractical, not to mention its ensnarement by the economist's propen
sity to allow the more measurable to drive out the more important. 

Nevertheless, enhanced disclosure of pertinent facts about the cor
poration's social performance is an important route to sharpened 
social responsibility. Responsible companies should be willing to enter 
into social contracts with unions, consumer, environmental, and other 
public-interest groups to disclose on a comparable basis from year to 
year key social performance indicators which would enable the 
groups to monitor corporate performance. Companies concerned 
about affirmative action should negotiate with womens' groups the 
terms of disclosure in annual reports of appointments, promotions, 
and pay increases for women. Environmental groups might be 
involved in framing public disclosure guidelines for effluent levels and 
investment in clean-up, unions in guidelines for reporting accident 
rates and average exposure levels for ambient hazards, and consumer 
groups in guidelines for disclosure of product recalls and statistics on 
consumer complaints. 

Why should any company voluntarily expose itself to the risk of 
public criticism for deteriorating performance under these kinds of 
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public-interest criteria? One reason might be that it is so committed to 
improving performance on such criteria that it is willing to make the 
invest:nent to ensure that performance in fact improves. It is prepared 
to put Itself under pressure of risking criticism from outsiders to do so. 
It is keen to make sure before the event that public-interest groups 
will be convmced when performance does improve that this is not a 
statistical fiddle concocted by the public relations department. If per
formance really changes for the better, and the improvement is 
accepted as such by the corporation's critics, then self-respect and 
morale might be enhanced within the corporation and respect for the 
corporation and its values by external publics might also be nurtured. 
Certainly, there are many corporations and executives who crave nei
ther self-respect nor respect from the community, but for those who 
do, voluntary disclosure as part of a social contract negotiated with the 
relevant publics of the corporation is part of taking corporate responsi
bility seriously. 

Watching Pressures for Irresponsibility 

The corporate world is littered with irresponsible companies which 
have responsible policies. One reason for this is that performance 
pressures often force middle managers to act irresponsibly if they are 
to achieve corporate goals." This was illustrated in my research on 
corporate crime in the pharmaceutical industry: 

Take the situation of Riker, a pharmaceutical subsidiary of 
the 3M corporation. In order to foster innovation, 3M 
imposes on Riker a goal that each year 25 percent of gross 
sales should be of products introduced in the last five years. 
Now if Riker's research division were to have a long dry 
spell through no fault of its own, but because all of its com
pounds had turned out to have toxic effects, the organisa
tion would be under pressure to churn something out to 
meet the goal imposed by headquarters. Riker would not 
have to yield to this pressure. It could presumably go to 3M 
and explain the reasons for its run of bad luck. The fact that 
such goal requirements do put research directors under 
pressure was well illustrated by one American executive 
who explained that research directors often forestall criti
cism of long dry spells by spreading out discoveries
scheduling the programme so that something new is always 
on the horizon. 

Sometimes the goal performance criterion which creates 
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pressure for fraud/bias is not for the production of a certain 
number of winners but simply for completing a predeter
mined number of evaluations in a given year. One medical 
director told me that one of his staff had run 10 trials which 
showed a drug to be clear on a certain test, then fabricated 
data on the remaining 90 trials to show the same result. The 
fraud had been perpetrated by a scientist who was falling 
behind in his workload and who had an obligation to com
plete a certain number of evaluations for the year. 25 
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One might say that this is an inevitable problem for any company 
that is serious about setting its people performance goals. But there are 
great differences in the degrees of seriousness of the problem. At one 
extreme are companies that calculatedly set managers goals that they 
know can only be achieved by breaking the law. Thus, the pharma
ceutical chief executive may tell the regional medical director to do 
whatever has to be done to get a product approved for marketing in a 
Latin American country, when he or she knows this will mean paying 
a bribe. Likewise, the coal mining executive may tell the mine man
ager to cut costs knowing this will mean cutting corners on safety. 

The mentality of "Do what you have to do but don't tell me how you 
do it" is widespread in business. Eliminating it is easy for executives 
who are prepared to set targets which are achievable in a responsible 
way. It is a question of top management attitudes, to which we will 
return later. IBM is one example of a company which Brent Fisse and I 
found to have the approach to target setting which I have in mind." 
IBM representatives do have a sales quota to meet. There is what is 
called a "100 Percent Club" of representatives who have achieved 100 
percent or more of their quota. A majority of representatives make the 
100 Percent Club, so the quotas are achievable by ethical sales prac
tices. IBM in fact has a policy and program for ensurina that taraets 

. 0 0 

are attamable by legal means. Accordingly, quotas are adjusted down-
wards when times are bad. 

As Clinard found," unreasonable pressure on middle managers 
comes from the top, and most top managers have a fairly clear idea of 
~ow hard they can squeeze without creating a criminogenic organiza
tion. In the words of C. F. Luce, Chairman of Consolidated Edison: 
"The top manager has a duty not to push so hard that middle managers 
are pushed to unethical compromises:'2

s 

Specialized Compliance Functions 

In a recent research project, I identified the five American coal1nin-
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ing companies with the lowest accident rates in the industry for the 
early 1980s (U.S. Steel, Bethlehem Steel, Consolidation Coal Com
pany, Island Creek Coal Company, and Old Ben Coal Company) and 
set out to discover what it was about their safety compliance systems 
which made them so successful." 

"You can't cookbook safety;' Bethlehem Steel's Director of Safety said 
to me during one interview. He was becoming a trifle annoyed with my 
constant questions about the place of safety within the organization
who answers to whom and the like. The Senior Vice-President for 
Operations, Coal, also felt my questions were misguided. He pointed 
out that even though Bethlehem was a leader in safety performance, 
there might be very little that other companies could learn from Bethle
hem in terms of formal structures because each company has a unique 
history, a unique set of personalities in senior positions, and different 
organization charts; consequently, each must find a unique solution to 
the problem of the place of safety within its structure. 

The criticism was apt. In these interviews I suppose I was in search 
of some magic formula that would be evident in all of the companies 
with the very best safety records. Then perhaps it would be possible to 
enact laws to require other companies to adopt this same formula. 

One hunch was that the safety leaders would be companies which 
granted their inspectors independence by having them answer to a 
safety department rather than to the mine superintendent. The theory 
here was that safety would less likely be compromised when the 
inspector could only be overruled by another safety professional 
rather than by a line manager whose primary concern was production. 
In fact, it was found that at U.S. Steel and Island Creek, inspectors at 
the mine, chief inspectors at the district level, and the senior safety 
person at the corporate level, all reported directly to the line manager 
at their level. At Island Creek only a dotted line connected safety staff 
at different levels of the organization to each other. At the other 
extreme Old Ben showed only a dotted line from inspector to mine 
superintendent while solid lines connected the inspector to the direc
tor of safety and the director of safety to the Manager, Corporate 
Safety. Consol had an unusual compromise with one set of safety staff 
reporting to line managers and another set reporting through staff 
channels to the Vice-President, Safety. Bethlehem had yet another sort 
of compromise, namely, mine inspectors having a solid line to the divi
sional manager of Safety and Health and only a dotted line to their 
mine superintendent, while the divisional manager of Safety and 
Health answered not to a corporate safety person, but to his or her 
divisional general manager. 
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In other words, there were five companies, all safety leaders, among 
which existed the whole range of conceivable reporting relationships 
for safety staff within the organizational power structure. 

The companies also had quite different approaches to enforcing 
compliance with their safety rules. U.S. Steel's approach was quite 
punitive, with employees frequently being dismissed or given days off 
without pay for failing to comply with safety standards. Consol also 
not infrequently adopted this punitive stance, while the other three 
positively rejected such punitiveness in building motivation for safe 
practices among employees. Island Creek was different from the oth
ers in the way they used financial carrots rather than disciplinary 
sticks to encourage safety. While none of the other companies made 
explicit payments to employees for achieving improved safety, they 
did to varying degrees incorporate safety performance into the overall 
evaluation of managers for promotion or bonus. 

The size of safety staffs was another variable on which the five com
panies were quite different. At one extreme was Consol with a safety 
staff which peaked at 300; at the other, U.S. Steel with a staff of 35. On 
the one hand, Consol achieved a stril<ing improvement in accident 
rates after trebling its safety staff; on the other, Old Ben achieved an 
even more remarkable iinprovement by reducing and rationalizing its 
inspectorial force. 

In summary, the place of safety in the formal power structure of the 
organization, the human resources dedicated to safety, the punitive
ness with which safety was enforced, and the use of tangible rewards 
for safety performance varied radically among the five safety leaders. 

What then did the five companies have in common? 
Even though the place of safety departments in the formal organiza

tional structure was quite varied, for all of the companies it was clear 
that safety personnel had considerable informal clout. Moreover, in all 
cases this derived from a corporate philosophy of commitment to 
safety and communication of the message that top management did not 
perceive cutting corners on safety to achieve production goals as in the 
interests of the corporation. When a company inspector recommended 
that a section of a mine be closed down because it was unsafe, in all of 
these companies it was considered inadvisable for line managers to 
ignore the recommendation because of the substantial risk that top 
management would back the safety staff rather than themselves. 

In all of the companies the line manager, not the safety staff, was held 
accountable for the safety of his work force. A universal feature was 
also the clear definition of the level of the hierarchy which would be 
held responsible for different types of safety breakdowns. They were 
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all companies that avoided the problem of diffused accountability: Peo
ple knew where the buck stopped for different kinds of failures. 

Control over safety programs was also relatively decentralized in all 
five companies. This came as a surprise because some of these are 
renowned as highly centralized corporations. Pointing out how ironi
cal it was that control over safety was so decentralized, one Bethlehem 
Steel executive said: "Bethlehem is probably close to the most central
ized corporation in the United States:' 

However, while the companies had decentralized control over 
safety, they also had centralized assessment of the safety performance 
of line managers. All companies carefully monitored each mine and 
each district to ascertain whether their accident and fatality rates were 
improving or worsening compared to the performance of other mines 
and districts. Again, different companies achieved this centralized 
monitoring of performance in different ways. Monthly criticism and 
self-criticism sessions were held at U.S. Steel whereas Bethlehem 
relied on routine daily telephone calls from the Senior Vice-President, 
Operations, while safety targets for Old Ben executives were set by 
head office. But in all companies the sense that the head office was 
intensively monitoring their safety performance was pervasive. 

Four of the five corporations had a set of programs which built-in 
guarantees that safety training/supervision and communication and 
rectification of safety problems were working as they should. These 
included formal requirements for writing safe job procedures, basic 
training, individual safety contacts between supervisors and subordi
nates, detailed employee safety records , and accident investigation 
and audit (Island Creek being an exception in the last-mentioned area). 

The company which did not have all of these formal safety programs 
was the smallest one, Old Ben. It may be that smaller companies can 
have great success at minimizing accidents simply by having a charis
matic manager of corporate safety who enjoys the backing of top man
agement (this is certainly true in the case of Old Ben), while larger 
companies must depend on more formal organizational guarantees. In 
Weberian terms, larger corporations cannot rely on charismatic lead
ership to achieve their goals, at least not in the long term, and must opt 
for some sort of routinization of charisma! 0 

In the final analysis, the conclusions about what these five compan
ies had in common could be regarded as mundane. They were com
panies which: (1) gave a lot of informal clout and top management 
backing to their safety inspectors; (2) made sure that clearly defined 
accountability for safety performance was imposed on line managers; 
(3) monitored that performance carefully and let managers know 
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when it was not up to standard; and (4) had mostly formal (informal in 
the case of Old Ben) programs for ensuring: (a) that safety training and 
supervision (by foremen in particular) was never neglected ; (b) that 
safety problems were quickly communicated to those who could act 
on them; and (c) that a plan of attack existed for dealing with all identi
fied hazards. 

It remains to be seen whether empirical work on internal compli
ance systems in other industries would confirm my findings from coal 
mining. The importance of the attitude of top management for the eth
ical climate of companies is not without support in other industries , 
however. It was the most repeated theme which emerged from my 
131 interviews with pharmaceutical executives: 

He [the chief executive] sets the tone and the rest of manage
ment fall in line. The ethical standards of anyone other than 
him don't matter so much. Well, unless you have one of those 
companies where an old guy at the helm has a right hand man 
making all the real decisions (American executive].3

' 

Baumare 2 found that executives ranked the behavior of their superi
ors in the company as the principal determinant of unethical deci
sions. In a fifteen-year follow-up of Baumart's work, Brenner and 
Molander33 found that superiors still ranked as the primary influence 
on unethical decisionmaking. Half of the 1977 sample of executives 
believed that superiors often do not want to know how results are 
obtained, so long as the desired outcome is achieved. Clinard's middle 
managers also repeatedly argued that it was "top management, and in 
particular the chief executive officer (CEO) who sets the ethical tone:'34 

Governmentally Mandated Internal Compliance Guarantees 

If it is the case that "you can't cookbook compliance:' that compli
ance systems will only be effective to the extent that they are conso
nant with the culture of the corporation concerned, then scope for 
government intervention to mandate effective compliance systems is 
limited. Let us assume that future research confirms my findings that 
what matters is a top management commitment to back up the judg
ment of compliance staff against line managers, to impose clearly 
defined accountability for compliance on line managers (as opposed to 
compliance staff), to take a personal interest in monitoring compliance 
performance , and to insist on programs to guarantee training with 
respect to compliance, plus unblocked communication concerning 
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compliance breakdowns. What can governments really do to foster 
these things? 

Governments can require companies to have a compliance staff, but 
the critical element of the success of such compliance groups seems to 
be not its size or its location in the formal structure of the organization, 
but how much informal backing it has from top management. Govern
ments find it difficult to influence the latter. Nevertheless, as Hagan 
and Scholtz point out: 

By requiring pharmaceutical companies to hire certified per
sonnel to direct premarket clearance experiments for new 
drugs, the FDA has strengthened the professionalization and 
intracorporate power of company researchers ... 33 

Governments can require companies to lodge with enforcement 
agencies a clearly defined set of accountability principles to indicate 
who will be held responsible for different specified types of non
compliance. This possibility is the topic of another paper." 

We have seen that governments can legislate for a more open win
dow on corporate misfeasance by protecting whistle blowers and man
dating whistle blowing on life-threatening corporate misconduct. 
Disclosure of selected social performance indicators !pollution levels, 
accident rates, minority hiring rates, consmner complaints, etc.) can 
also be required. 

Governments can also insist that training take place in certain areas 
!e.g., compliance with industrial safety rules). While this can be 
worthwhile, there is little to prevent an irresponsible company from 
carrying out the training in a perfunctory fashion. 

Internal procedures can be mandated to stop blockages of bad news 
from reaching the top. Such mandatory internal procedures could be 
modelled on those of Exxon, discussed earlier. But it is difficult for the 
government to guarantee that employees will all be told of their rights 
and duties to report blockages direct to the hoard audit committee or 
of their duty to insist on a written reply from their superior on what 
has been done with a reported breach of legal or ethical standards. 

Governments can require that companies have plans to deal with 
breakdowns in compliance. For example, the Environmental Protec
tion Agency requires oil companies to have Spill Prevention Control or 
Countenneasure Plans. 3

' But govenunents cannot do a great deal to 
guarantee that the plans are sufficiently well thought out to deal with 
the contingencies a particular company is likely to face or to ensure 
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that the company will not try to cover up a minor spill rather than put 
their plan into action. 

In most of these areas governmental requirements that internal 
compliance systems be effective can never be as important as top 
management commitment to making the systems effective. This has 
two implications-a conservative one and a punitive one. 

The conservative implication is that regulatory agencies should 
engage in maxiinum consultation with top management of companies 
in the industry to build commitment to agency goals, be they environ
mental improvement, combatting discrimination in employment, or 
improving occupational health and safety. This is indeed a strange prop
osition to be advanced by an author who for the past few years as a con
sumer activist has faced the frustration of bureaucrats being responsive 
to the concerns of business about new laws or standards, while neglect
ing those of consumer groups. Undoubtedly, more consultation with 
industry implies a very real risk of more regulatory capture. Probably, 
though, the benefit of enhanced top management commitment to the 
regulatory outcome desired is worth that risk. In any case, an addition 
to the already considerable consultation with business could be 
matched by a quantum increase in consultation with public interest 
groups lin some cases from a base of zero consultation). 

More important than the amount of dialogue with business by regu
lators is the question of who will be the business representatives tar
geted for dialogue. We have concluded that it is the chief executive 
and other top management of companies whose commihnent is cru~ 
cia!. Yet throughout the world the trend has been for intermediaries
outside lobbying firms, in-house "directors of regulatory affairs;' or 
trade associations- to deal with government on behalf of business. 
The trouble with these intermediaries is that they have an economic 
interest in confrontation. As Robert Reich has persuasively argued, 
conflict between a client and a regulatory agency means money for the 
lobbyist, and the more prolonged and bitter the conflict, the greater 
the monetary reward. 3R Bitter, drawn~out confrontations with regula~ 
tors erode the commitment of business to regulatory goals. Lobbyists 
are reluctant to nip disagreement in the bud by working with regula
tory agencies on compromises which would leave all parties happy 
with and committed to the rules. On the contrary, as Reich has 
observed, "they can do far better by waiting until regulatory action has 
begun (or even by quietly encouraging it) and then going into battle 
with guns blazing."19 

Regulatory agencies can deal with this problem by making clear 
their reluctance to consult with lobbying professionals and their desire 
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to have direct discussions with the top management of companies sub
ject to the regulations imposed. After the Hawke Labor government 
was elected in Australia in 1983, it adopted a package of measures to 
discourage lobbyists. This included a cabinet decision that "Ministers 
should as far as possible ... ensure that lobbyists who make personal 
representations to them are accompanied by the principals they repre
sent:''" The government's attitude has tended to be that if industry 
wants to persuade us, then let the captains of industry put their case 
directly to us. The result has been a Labor government, at least for its 
first two years, with a better rapport with business and a superior 
capacity to lock business into accepting its policies than previous con
servative governments. Professional purveyors of conflict have lost a 
good deal of their significance in business-governtnent negotiations in 
Canberra. 

In addition to the suggestion that top management commitment to 
regulatory goals ought to be strengthened by maximum government 
dialogue directly with chief executives, commitment at the top also 
can be enhanced by sheeting home the consequences of corporate 
wrongdoing personally to the chief executive. Virtue arises from both 
belief in the value of being virtuous and fear of the consequences of 
being sinful. Unfortunately, the latter consequences are rarely felt by 
chief executives of large corporations. Penalties for corporate viola
tions of the law are typically imposed on the corporation, often in the 
form of fleabite fines which might ultimately be paid for by con
sumers; and when individuals are punished as well, they are normally 
more junior employees. 

The employees who perpetrate crimes on behalf of the corporation 
frequently are responding to performance pressures that only the 
chief executive is able to change. Often it is only the chief executive, 
after opening his shut eye, to see that unreasonable performance 
expectations are being obtained by flouting the law, who can insist 
that the law be obeyed. In these circumstances, chief executives 
should be indicted on the basis of wilful blindness, a form of fault 
accepted as equivalent to knowledge.'" Additionally, a more stringent 
basis of responsibility should be introduced. An important step toward 
rendering chief executives tnore vulnerable in this way was taken in 
Park;" a decision of the U.S. Supreme Court in 1975. 

John Park was the chief executive officer of Acme Markets, a 
national food retailer with 36,000 employees. He was charged with 
violating the Food, Drug and Cosmetic Act by allowing food to be 
stored in a rodent-infested Baltimore warehouse. The crucial question 
was whether Park could be held responsible for a rodent problem in 
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Baltimore when his office was in Philadelphia. In 1972 Park had 
received a letter from the Food and Drug Administration jFDA) com
plaining of conditions in the Baltimore warehouse. Park called in his 
vice-president for legal affairs who informed him that the Baltimore 
division vice-president "was investigating the situation immediately 
and would be taking corrective action and would be preparing a sum
mary of the corrective action to reply to the letter:' Hence, the defend
ant claimed he had done all that could reasonably be expected of a 
chief executive officer to rectify the problem. Nevertheless, when the 
FDA reinspected the warehouse and found that the problem had not 
been rectified, Park was charged. 

The FDA contention was that Park had failed to ensure that his com
pany had adequate procedures for guaranteeing hygienic warehouse 
conditions. The Supreme Court upheld Park's conviction and the fine 
of $50 on each of five counts. In doing so the court reaffirmed the view 
in Dotterweich" that where dangers to public health are involved, "The 
accused, if he does not will the violation, usually is in a position to pre
vent it with no more care than society might reasonably expect and no 
more exertion than it might reasonably exact from one who assumed 
his responsibilities:' So the Park decision interpreted the Food, Drug 
and Cosmetic Act as imposing on the chief executive of a large corpo
ration a duty of foresight and vigilance and an obligation to ensure that 
measures to prevent or correct violations are implemented. The Park 
decision falls just short of imposing a standard of strict liability on the 
chief executive officer. In effect, Park recognizes a defense of impossi
bility: If the defendant can show that he or she exercised extraordi
nary care, liability is avoided on the basis of "powerlessness:''' Thus, 
on facts such as those which arose in Park, absolute reliance on any 
single individual, no matter how trustworthy, is insufficient to satisfy 
the standard of care required; the chief executive officer is expected to 
ensure compliance personally. 45 

The Park decision was controversial because it highlighted the ques
tion whether statutory offenses should be defined so as to depart from 
the common law principle that individual criminal responsibility 
requires proof of personal mens rea. For an offense which is the subject 
of only a relatively small fine, such a departure can be justified for the 
sake of protecting human health. But there is provision for imprison
ment under the Food, Drug and Cosmetic Act. So the Park decision 
could lead to jail for an executive in similar circumstances though, as 
yet, it has not produced this result. The imprisonment of people who 
lack blameworthy intent seems counterproductive because of the real 
risk of undermining public commitment to the moral force of the 
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criminal law. At the other extreme, when ordinary citizens see unem~ 
played people going to prison for minor theft and the chiefs of large 
corporations go unpunished for recklessly endangering the public 
health, this also undermines respect for the law. 

The Park decision is objectionable because it permits the imprison
ment of individuals for acts of which they had no knowledge or reckless 
suspicion. However, a criminal standard of extraordinary care is much 
less objectionable if the sanctions that can be imposed on individuals do 
not run to incarceration.46 Merely to fine a corporate officer 1nay not be 
effective !companies have many ways of indemnifying employees for 
fines or monetary penalties) but there are other possibilities short of 
imprisonment, notably a sentence of comtnunity service. 

The strength of the Park decision is that it shifts responsibility to the 
people who can make a difference. This is not to belittle the impor
tance of continuing to punish more junior etnployees and corporate 
entities for offenses committed by them. It is simply to say that if we 
wish to maximize the compliance impact of additional investment in 
enforcement, the most productive targets will be chief executives. 

It is the chief executive who usually manages to get his or her photo
graph in the business magazines when record earnings are announced. 
Accordingly, perhaps the best contribution that could be made to 
strengthening corporate compliance systems would be regular appear
ances in the business magazines of pictures of chief executives 
charged with corporate offenses."" What president would not give full 
backing to an environn1ental affairs director against intransigent fac~ 
tory managers if it will reduce the risk of a presidential mug shot in 
Fortune? Even a mug shot in the Funeral Directors' Gazette might be the 
ultimate in mortificfition if one's reference group is funeral directors. 
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