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Restorative Justice

JOHN BRAITHWAITE

Restnrﬂlive justice is a major development in criminologi-
cal thinking, notwithstanding its grounding in traditions
of justice from the ancient Arab, Greek, and Roman civilizations that
accepted a restorative approach even to homicide (Van Ness 1986,
pp. 64-68); from ancient Indian Hindus, for whom “he who atones is
forgiven” (Weitekamp 1989); from ancient Buddhist, Taoist, and Confu-
cian traditions that one sees blended today in north Asia (Haley 1996).
Taken seriously, restorative justice involves a very different way of think-
ing about traditional notions such as deterrence, rehabilitation, incapaci-
tation, and crime prevention. It also means transformed foundations of
criminal jurisprudence and of our notions of freedom, democracy, and
community.

Restorative justice has been the dominant model of criminal justice
throughout most of human history for all the world’s peoples. A decisive
move away from it came with the Norman conquest of much of Europe at
the end of the Dark Ages (Van Ness 1986, p. 66; Weitekamp 1989). Trans-
forming crime into a matter of fealty to and felony against the king, in-
stead of a wrong done to another person, was a central part of the
monarch's program of domination of his people. Interest in restorative
justice was rekindled in the West from the establishment of an experi-
mental victim-offender reconciliation program in 1974 in Kitchener, On-
tario (Peachey 1989). Umbreit (1998) reports that there were at least 300
of these programs in North America in the mid-1990s and over 500 in Eu-
rope, plus many Southern Hemisphere programs. During the 1980s, there
was also considerable restorative justice innovation in the regulation of
corporate crime (Rees 1988; Braithwaite 1995).

The 1990s have seen the New Zealand idea of family group confer-
ences spread to many countries, including Australia, Singapore, the
United Kingdom, Ireland, South Africa, Palestine, the United States, and
Canada, adding a new theoretical vitality to restorative justice thinking.
Canadian native peoples’ notions of healing circles and sentencing cir-
cles (James 1993) also acquired considerable influence, as did the Navajo
justice and healing ceremony (Yazzie and Zion 1996). By the 1990s, these
various programs came to be conceptualized as restorative justice. Baze-
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324 RESTORATIVE JUSTICE

more and Washington (1995) and Van Ness (1993) credit Albert Eglash
(1975) with first articulating restorative justice as a restitutive alternative
to retributive and rehabilitative justice. As a result of the popularizing
work of North American and British activists like Howard Zehr (1985,
1990, 1995), Mark Umbreit (1985, 1990, 1992, 1994a,b, 1998), Kay Pranis
(1996), Daniel Van Ness (1986, 1993, 1998), Tony Marshall (1985, 1990,
1992a,b) and Martin Wright (1982, 1992) during the 1980s, and the huge
new impetus after 1989 from New Zealanders (Brown 1994; Consedine
1997: Hakaiha 1994; Hassall 1996: Leibrich 1996: Maxwell 1993:
Maxwell and Morris 1993, 1996: McElrea 1993: Robertson 1996: Stewart
1993) and Australians (Hyndman, Thorsborne, and Wood 1996; McDon-
ald et al. 1995; Moore and Forsythe 1995; Moore and O’Connell 1994;
Mugford and Mugford 1992; O’Connell 1992, 1995; Palk 1995), restora-
tive justice was the emerging social movement for criminal justice reform
of the 1990s. Since 1995, two organizations, Ted Watchel’s Real Justice in
the United States and John MacDonald’s Transformative Justice in Aus-
tralia have offered commercial training in conferencing to thousands of
people worldwide. An evaluation research community also emerged in
association with the social movement; this community has been much
more dominated by Europeans (Blagg 1985; De Haan 1990; Dignan 1992;
Marshall 1985, 1990; Marshall and Merry 1990; Messmer 1993; Messmer
and Otto 1992a, 1992b; Sessar, Beuerskens, and Boers 1986; Smith,
Blagg, and Derricourt 1985; Walgrave 1993, 1994, 1995; Weitekamp 1989)
and Canadians (Burford and Pennell 1996; Clairmont 1994; Lajeunesse
1993; LaPrairie 1994, 1995; Ross 1996; Stuart 1996), though Burt Gal-
away and Joe Hudson (1975) in Minnesota were the early and persistent
role models of this research community.

In a longer review essay (Braithwaite 1998), | seek to explain why
restorative justice is beginning to take off as a model. Notwithstanding
that these beginnings are still modest and marginal, an Immodest Theory
is advanced there as to why restorative justice might work, as is a Pes-
simistic Theory of why it might fail in a number of important respects.
The growing body of empirical evidence on the workings of restorative
justice is organized around testing these propositions, which are listed in
the following. Ironically, this still-limited evidence suggests that the
propositions of both theories are plausible. Here I do no more than out-
line the key propositions that constitute the two theories.

Etfects of Restorative Justice Practices

The Immodest Theory The Pessimistic Theory

* restore and satisfy victims better ¢ provide no benefits whatsoever to
than existing criminal justice over 90 percent of victims
practices
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restore and satisfy offenders better
than existing criminal justice
practices

restore and satisfy communities
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have no significant impact on the
crime rate

can increase victims’ fears of revic-
timization

better than existing criminal justice ® can make victims little more

practices

reduce crime more than existing
practices because of the claims of
reintegrative shaming theory
reduce crime more than existing
criminal justice practices because
of the claims of procedural justice
theory

reduce crime more than existing
criminal justice practices because
of the claims of the theory of
bypassed shame

reduce crime more than existing
criminal justice practices because
of the claims of defiance theory
reduce crime more than existing
criminal justice practices because
of the claims of self-categori-
zation theory

reduce crime more than existing
criminal justice practices because
of the claims of crime prevention
theory

deter crime better than practices
grounded in deterrence theories
incapacitate crime better than
criminal justice practices
grounded in the theory of
selective incapacitation
rehabilitate crime better than
criminal justice practices
grounded in the welfare model
are more cost-effective than
criminal justice practices
grounded in the economic
analysis of crime

* socure justice better than
criminal justice practices
grounded in “justice™ or just-
deserts theories

* enrich freedom and

democracy

than props for attempts to reha-
bilitate offenders

can be a “shaming machine” that
worsens the stigmatization of of-
fenders

rely on a kind of community that
is culturally inappropriate to in-
dustrialized societies

can oppress offenders with a
tyranny of the majority, even a
tyranny of the lynch mob

can widen nets of social control
fail to redress structural prob-
lems inherent in liberalism, such
as unemployment and poverty
can disadvantage women, chil-
dren, and oppressed racial
minorities

are prone to capture by the
dominant group in the restorative
process

can extend unaccountable police
power, and can even compromise
the separation of powers among
legislative, executive, and judi-
cial branches of government

can trample rights because of im-
poverished articulation of proce-
dural safeguards

Tonry, Michael H., ed. Handbook of Crime and Punishment. Cary, NC, USA: Oxford University Press, USA, 2000. ProQuest ebrary. Web. 19 February 2015.
Copyright © 2000. Oxford University Press, USA. All rights reserved.



326 RESTORATIVE JUSTICE

This chapter is limited to more foundational questions about the
meaning of restorative justice in order to set up the preceding more de-
tailed review of theory and data. It considers what it is that we should
want to be restored by restorative justice and argues for the universality
of some of these concerns. Then it explores the need to learn from cultur-
ally plural paths to securing these universals by saving and reviving the
restorative justice practices that remain in all societies. In this process,
what elements of the statist revolution in criminal justice should we also
want to save? The conclusion addresses how to put indigenous commu-
nity justice and liberal state justice in creative tension, with each check-
ing the abuses of the other. Before starting on this journey, when I first de-
livered this paper as a Dorothy Killam Memorial Lecture at Dalhousie
University, I sought to give more concrete meaning to how restorative
justice can work with a story of two robbers.

Imagine Two Robbers

A teenager is arrested for a robbery. The police send him to court, where
he is sentenced to six months incarceration. As a victim of child abuse,
he is both angry with the world and alienated from it. During his period
of confinement, he acquires a heroin habit and suffers more violence. He
comes out more desperate and alienated than when he went in, sustains
his drug habit for the next twenty years by stealing cars, burglarizes
dozens of houses, and pushes drugs until he dies in a gutter, a death no
one mourns. Probably someone rather like this young man was arrested
in your city today, perhaps more than one.

Tomorrow another teenager, Sam, is arrested for a robbery. He is a
composite of several Sams [ have seen. The police officer refers Sam to a
facilitator who convenes a restorative justice conference. When the facili-
tator asks about his parents, Sam says he is homeless. His parents abused
him, and he hates them. Sam refuses to cooperate with a conference it
they attend. After talking with the parents, the facilitator agrees that per-
haps it is best not to involve them. What about grandparents? No, they
are dead. Brothers and sisters? No, he hates his brothers too. Sam’s older
sister, who was always kind to him, has long since left home, and he has
no contact with her. Aunts and uncles? Not keen on them either, because
they would always put him down as the black sheep of the family and
stand by his parents. Uncle George was the only one he ever had any
time for, but he has not seen him for years. Teachers from school? Hates
them all. Sam has dropped out. They always treated him like dirt. The fa-
cilitator does not give up: “No one ever treated you okay at school?”
Well, the hockey coach is the only one Sam can think of ever being fair to
him. So the hockey coach, Uncle George, and Sam's older sister are
tracked down by the facilitator and invited to the conference, along with
the robbery victim and her daughter, who comes along to support the vic-
tim through the ordeal.
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JOHN BRAITHWAITE 327

These six participants sit on chairs in a circle. The facilitator starts by
introducing everyone and reminding Sam that although he has admitted
to the robbery, he can change his plea at any time during the conference
and have the matter heard by a court. Sam is asked to explain what hap-
pened in his own words. He mumbles that he needed money to survive,
saw the lady, knocked her over, and ran off with her purse. Uncle George
is asked what he thinks of this. He says that Sam used to be a good kid,
but Sam had gone off the rails. He had let his parents down so badly that
they would not even come today. “And now you have done this to this
poor lady. I never thought you would stoop to viclence,” continues Uncle
George, building into an angry tirade against the boy. The hockey coach
also says he is surprised that Sam could do something as terrible as this.
Sam was always a troublemaker at school, but the coach could see a
kindly side in Sam that left him shocked about the violence. Sam’s sister
is invited to comment, but when she seems too emotional to speak, the
facilitator moves on to the victim,

The victim explains how much trouble she had to go through to cancel
the credit cards in the purse, how she had had no money for the shop-
ping she needed to do the day of the robbery. Her daughter explains that
the most important consequence of the crime was that her mother was
now afraid to go out on her own. In particular, she is afraid that Sam is
stalking her, waiting to rob her again. Sam sneers at this and seems cal-
lous throughout. His sister starts to sob. Concerned about how distressed
she is, the facilitator calls a brief adjournment so she can comfort her,
with help from Uncle George. During the break, the sister reveals that she
understands what Sam has been through. She says she was abused
by their parents as well. Uncle George has never heard of this, seems
shocked, and is not sure that he believes it.

When the conference reconvenes, Sam’s sister speaks to him with love
and strength. Looking straight into his eyes, the first gaze he could not
avoid in the conference, she says that she knows exactly what he has
been through with their parents. No details are spoken. But the victim
seems to understand what is spoken of by the knowing communication
between sister and brother. Tears rush down the old woman'’s cheeks and
over her trembling mouth.

It is his sister’s love that penetrates Sam's callous exterior. From then
on, he is emotionally engaged with the conference. He says he is sorry
about what the victim has lost. He would like to pay it back but has no
money or job. He assures the victim he is not stalking her. She readily ac-
cepts this now, and when questioned by the facilitator says she thinks
she will now feel safe walking out alone. She wants her money back but
says it will help her if they can talk about what to do to help Sam find a
home and a job. Sam’s sister says he can live in her house for a while.
The hockey coach says he has some casual work that needs to be done,
enough to pay Sam’s debt to the victim and a bit more. If Sam does a
good job, he will write him a reference for applications for permanent
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328 RESTORATIVE JUSTICE

jobs. When the conference breaks up, the victim hugs Sam and tearfully
wishes him good luck. He apologizes again. Uncle George quietly slips
a hundred dollars to Sam’s sister to defray the extra cost of having Sam
in the house, and says he will be there for both of them if they need
him.

After this incident, Sam has a rocky life punctuated by several periods
of unemployment. A year later he has to go through another conference
after he steals a bicycle. But he finds work when he can, mostly stays out
of trouble, and lives to mourn at the funerals of Uncle George and his sis-
ter. The victim gets her money back and enjoys taking long walks alone.
Both she and her daughter say that they feel enriched as a result of the
conference, that they have a little more grace in their lives.

What Does Restorative Justice Restore?

Sam’s conference is an example of restorative justice. Restorative justice
means restoring victims, a more victim-centered criminal justice system,
as well as restoring offenders and restoring community. First, what does
restoring victims mean? It means restoring the property lost or the per-
sonal injury, repairing the broken window or the broken teeth (see Table
12.1). It means restoring a sense of security. Even victims of property
crimes such as burglary often suffer a loss of security when the private
space of their home is violated. When the criminal justice system fails to
leave women secure about walking alone at night, half the population is
left unfree in a fundamental sense.

Victims suffer when someone violates their bodies or shows them the
disrespect of taking things that are precious to them. Sometimes this dis-
respectful treatment engenders victim shame: “He abused me rather than
some other woman because I am trash” or “She stole my dad’s car be-
cause 1 was irresponsible and parked it in a risky place.” Victim shame
often triggers a shame-rage spiral wherein victims reciprocate indignity
with indignity through vengeance or by their own criminal acts.

Disempowerment is part of the indignity of being a victim of crime. Ac-
cording to Pettit and Braithwaite’s (1990) republican theory of criminal
justice, a wrong should not be defined as a crime unless it involves some

Table 12.1 What Does Restoring Victims Mean?

Restore property loss

Restore injury

Restore sense of security

Restore dignity

Restore sense of empowerment

Restore deliberative democracy

Restore harmony based on a feeling that justice has been done
Restore social support
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JOHN BRAITHWAITE 329

domination of us that reduces our freedom to enjoy life as we choose. It
follows that it is important to restore any lost sense of empowerment as a
result of crime. This is particularly important where the victim suffers
structurally systematic domination. For example, some of the most im-
portant restorative justice initiatives in Australia have involved some
thousands of Aboriginal victims of consumer fraud by major insurance
companies (Fisse and Braithwaite 1993, pp. 218-23). In these cases, vic-
tims from remote Aboriginal communities relished the power of being
able to demand restoration and corporate reform from “white men in
white shirts.”

The way that Western legal systems handle crime compounds the dis-
empowerment that victims feel, first at the hands of offenders and then at
the hands of a professional, remote justice system that eschews their par-
ticipation. The lawyers, in the words of Nils Christie (1978) “steal our
conflict.” The Western criminal justice system has, on balance, been cor-
rosive of deliberative democracy, though the jury is one institution that
has preserved a modicum of it. Restorative justice is deliberative justice;
it is about people deliberating over the consequences of crimes, and how
to deal with them and prevent their recurrence. This contrasts with the
professional justice of lawyers deciding which rules apply to a case and
then constraining their deliberation within a technical discourse about
that rule application. Thus restorative justice restores the deliberative
control of justice by citizens.

Restorative justice aims to restore harmony based on a feeling that jus-
tice has been done. Restoring harmony alone, while leaving an underly-
ing injustice to fester unaddressed, is not enough. “Restoring balance” is
acceptable as a restorative justice ideal only if the “balance” between of-
fender and victim that prevailed before the crime was a morally decent
balance. There is no virtue in restoring the balance by having a woman
pay for a loaf of bread she has stolen from a rich man to feed her chil-
dren. Restoring harmony between victim and offender is likely to be pos-
sible in such a context only on the basis of a discussion of why the chil-
dren are hungry and what should be done about the underlying injustice
of their hunger.

Restorative justice cannot resolve the deep structural injustices that
cause problems like hunger. But we must demand two things of restora-
tive justice. First, it must not make structural injustice worse (in the way,
for example, that the Australian criminal justice system does by being an
important cause of the unemployment and oppression of Aboriginal peo-
ple). Indeed, we should hope that restorative justice will provide micro
measures that ameliorate macro injustice where this is possible. Second,
restorative justice should restore harmony with a remedy grounded in
dialogue that takes account of underlying injustices. Restorative justice
does not resolve the age-old questions of what should count as unjust
outcomes. It is a more modest philosophy than that, It settles for the pro-
cedural requirement that the parties talk until they feel that harmony has
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330 RESTORATIVE JUSTICE

been restored on the basis of a discussion of all the injustices they see as
relevant to the case.

Finally, restorative justice aims to restore social support. Victims of
crime need support from their loved ones during the process of request-
ing restoration. They sometimes need encouragement and support to en-
gage with deliberation toward restoring harmony. Friends sometimes do
blame the victim, or more commonly are frightened off by a victim going
through an emotional trauma. Restorative justice aims to institutionalize
the gathering around of friends during a time of crisis.

Restoring Offenders, Restoring Community

In most cases, a more limited range of types of restoration is relevant to
offenders. Offenders have generally not suffered property loss or injury
as a result of their own crime, though sometimes loss or injury is a cause
of the crime. Dignity, however, is generally in need of repair after the
shame associated with arrest. When there is a victim who has been hurt,
there is no dignity in denying that there is something to be ashamed
about. Dignity is generally best restored by confronting the shame, ac-
cepting responsibility for the bad consequences suffered by the victim,
and apologizing with sincerity. A task of restorative justice is to institu-
tionalize such restoration of dignity for offenders.

The sense of insecurity and disempowerment of offenders is often an
issue in their offending and in discussions about how to prevent further
offending. Violence by young men from racial minorities is sometimes
connected to their feelings of being victims of racism. For offenders,
restoring a sense of security and empowerment is often bound up with
employment, the feeling of having a future, or achieving some educa-
tional success or sporting success—indeed, any kind of success.

Many patches are needed to sew the quilt of deliberative democracy.
Criminal justice deliberation is not as important a patch as deliberation
in the parliament, in trade unions, even in universities. But to the extent
that restorative justice deliberation does lead ordinary citizens into seri-
ous democratic discussion about racism, unemployment, masculinist
cultures in local schools, and police accountability, it is not an unimpor-
tant element of a deliberatively rich democracy.

The mediation literature shows that satisfaction of complainants with
the justice of the mediation is less important than the satisfaction of
those who are complained against in achieving mutually beneficial out-
comes (Pruitt 1995). Criminal subcultures are memory files that collect
injustices (Matza 1964, p. 102). Crime problems will continue to become
deeply culturally embedded in Western societies until we reinvent crimi-
nal justice as a process that restores a sense of procedural justice to of-
fenders (Tyler 1990).

Finally, Francis Cullen (1994) has suggested that there could be no
better organizing concept for criminology than social support, given the
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large volume of evidence about the importance of social support for pre-
venting crime. The New Zealand Maori people see our justice system as
barbaric because of the way it requires the defendant to stand alone in
the dock without social support. In Maori thinking, civilized justice re-
quires the offender’s loved ones to stand beside him during justice ritu-
als, sharing the shame for what has happened. Hence the shame the of-
fender feels is more the shame of letting his loved ones down than a
Western sense of individual guilt that can eat away at a person. The
shame of letting loved ones down can be readily transcended by simple
acts of forgiveness from those loved ones.

Restoring community is advanced by a proliferation of restorative jus-
tice rituals in which social support around specific victims and offenders
is restored. At this micro level, restorative justice is an utterly bottom-up
approach to restoring community. At a middle level, important elements
of a restorative justice package are initiatives to foster community organi-
zation in schools, neighborhoods, ethnic communities, and churches,
and through professions and other nongovernmental organizations that
can deploy restorative justice in their self-regulatory practices. At a
macro level, we must design institutions of deliberative democracy
so that concern about issues like unemployment and the effectiveness
of labor market programs have a channel through which they can flow
from discussions about local injustices up into national economic policy-
making debate.

The Universality of Restorative Traditions

[ have yet to discover a culture that does not have some deep-seated
restorative traditions. Nor is there a culture without retributive tradi-
tions. Retributive traditions once had survival value. Cultures that were
timid in fighting back were often wiped out by more determinedly vio-
lent cultures. In the contemporary world, as opposed to the world of our
biological creation, retributive emotions have less survival value. Be-
cause risk management is institutionalized in the modern world, retribu-
tive emotions are more likely to get us into trouble than out of it, as indi-
viduals, groups, and nations.

The message we might communicate to all cultures is that in the world
of the twenty-first century, restorative traditions will be a more valuable
resource than retributive traditions. Yet, sadly, the dominant cultural
forces in the contemporary world communicate just the opposite message.
Hollywood films hammer the message that the way to deal with bad guys
is through violence. Political leaders frequently emphasize the same mes-
sage. Yet many of our spiritual leaders are helping us to retrieve our
restorative traditions—the Dalai Lama, for example. Archbishop Desmond
Tutu, in a foreword to Jim Consedine’s forthcoming new edition of
Restorative Justice, correctly sees a “very ancient yet desperately needed
truth” as underlying restorative justice processes, “rooted as they are in all
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indigenous cultures, including those of Africa.” He sees his Truth and Rec-
onciliation Commission as an example of restorative justice.

All of the restorative values in Table 12.1 are cultural universals. All
cultures value in some way repair of damage to our persons and property,
security, dignity, empowerment, deliberative democracy, and harmony
based on a sense of justice and social support. These are universals be-
cause they are all vital to our emotional survival as human beings and vi-
tal to the possibility of surviving without constant fear of violence. The
world’s great religions recognize that the desire to pursue these restora-
tive justice values is universal, which is why some of our spiritual lead-
ers offer hope against those political leaders who wish to rule through
fear and by crushing deliberative democracy. Ultimately, those political
leaders will find that they will have to reach an accommodation with the
growing social movement for restorative justice, just as they must with
the great religious movements they confront. Why? Because the evidence
is now strong that ordinary citizens like restorative justice (Morris and
Maxwell 1993; Hyndman, Thorsborne, and Wood 1996; Goodes 1995;
Moore and Forsythe 1995; Clairmont 1994; Sherman and Barnes 1997).

It is true that the virtues restorative justice restores are viewed differ-
ently in different cultures and that opinion about culturally appropriate
ways of realizing them differ greatly as well. Hence, restorative justice
must be a culturally diverse social movement that accommodates a rich
plurality of strategies in pursuit of the truths it holds to be universal. It is
about different cultures joining hands as they discover the profound
commonalities of their experience of the human condition; it is about
cultures learning from each other on the basis of that shared experience;
it is about realizing the value of diversity, of preserving restorative tradi-
tions that work because they are embedded in a cultural past. Scientific
criminology will never discover any universally best way of doing
restorative justice. The best path is the path of cultural plurality in pur-
suit of the culturally shared restorative values in Table 12.1.

A Path to Culturally Plural Justice

A restorative justice research agenda to pursue this path has two ele-
ments:

1. Culturally specific investigation of how to save and revive the
restorative justice practices that remain in all societies.

2. Culturally specific investigation of how to transform state criminal
justice both by making it more restorative and by rendering its
abuses of power more vulnerable to restorative justice.

On the first point, I doubt that urban neighborhoods are replete with
restorative justice practices that can be retrieved, though there are some.
Yet in the more micro context of the nuclear family, the evidence is
overwhelming from the metropolitan United States that restorative jus-
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tice is alive and well, and that families who are more restorative are
likely to have less delinquent children than families who are punitive
and stigmatizing.

Because families so often slip into stigmatization and brutalization of
their difficult members, we need restorative justice institutionalized in a
wider context that can engage and restore such families. In most soci-
eties, the wider contexts where the ethos and rituals of restorative justice
are alive and ready to be piped into the wider streams of the society are
schools, churches, and remote indigenous communities. If it is hard to
find restorative justice in the disputing practices of our urban neighbor-
hoods, the experience of recent years has been that they are relatively
easy to locate in urban schools. This is because of the ethos of care and
integration that is part of the Western educational ideal (which, at its
best, involves a total rejection of stigmatization) and because the interac-
tion among the members of a school community tends to be more intense
than the interaction among urban neighbors. Schools, like families, have
actually become more restorative and less retributive than the brutal
institutions of the nineteenth century. This is why we have seen very
successful restorative conferencing programs in contemporary schools
(Hyndman, Thorsborne, and Wood 1996). We have also seen antibullying
programs with what I would call a restorative ethos, which have man-
aged in some cases to halve bullying in schools (Olweus 1994; Farrington
1993; Pitts and Smith 1995; Pepler et al. 1993).

More of the momentum for the restorative justice movement has come
from the world’s churches than from any other quarter. Even in a nation
like Indonesia, where the state has such tyrannical power, the political
imperative to allow some separation of church and state has left churches
as enclaves where restorative traditions could survive. Religions like Is-
lam and Christianity have strong retributive traditions as well, of course,
though they have mostly been happy to leave it to the state to do the
“dirty work” of temporal retribution.

The second point of the agenda is to explore how to transform state
criminal justice. 1 have said that, in our multicultural cities, we cannot
rely on spontaneous ordering of justice in our neighborhoods. There we
must be more reliant on state reformers as catalysts of a new urban
restorative justice. In our cities, where neighborhood social support is
lowest, where the loss from the statist takeover of disputing is most dam-
aging, the gains that can be secured from restorative justice reform are
greatest. When a police officer from a tightly knit rural community and
with a restorative justice ethos arrests a youth who lives in a loving
family, who enjoys social support from a caring school and church, that
officer is not likely to do much better or worse by the child than an officer
who does not have a restorative justice ethos. Whatever the police do, the
child’s support network will probably sort the problem out so that seri-
ous reoffending does not occur. But when a metropolitan police officer
with a restorative justice ethos arrests a homeless child like Sam, who
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hates the parents who abused him, who has dropped out of school, and is
seemingly alone in the world, the restorative police officer can make a
difference that will render him more effective in preventing crime than
the retributive police officer. At least that is my hypothesis, one we can
test empirically.

In the alienated urban context where community is not spontaneously
emergent in a satisfactory way, a criminal justice system aimed at restora-
tion can construct a community of care around a specific offender or a
specific victim who is in trouble. That is what the story of Sam is about.
With the restorative justice conferences being convened in multicultural
metropolises like Auckland, Adelaide, Sydney, and Singapore, the selec-
tion principle that determines who is invited to the conference is the op-
posite to that with a criminal trial. We invite to a criminal trial those who
can inflict the most damage on the other side. With a conference we in-
vite those who might offer most support to their own side—Sam’s sister,
uncle, and hockey coach, the victim’s daughter.

In terms of the theory of reintegrative shaming, the rationale for who is
invited to the conference is that the presence of those on the victim’s side
builds shame into the conference, while the presence of supporters on
the offender’s side builds reintegration into the ritual. Conferences can be
run in many different ways. Maori people in New Zealand tend to want
to open and close their conferences with a prayer. The institutions of
restorative justice we build in the city must be culturally plural, quite
different from one community to another depending on the culture of the
people involved. It is the empowerment principle of restorative justice
that makes this possible—empowerment with process control.

From a restorative perspective, the important point is that we have in-
stitutions in civil society that confront serious problems like violence
rather than sweep them under the carpet, yet do so in a way that is neither
retributive nor stigmatizing. Violence will not be effectively controlled by
communities unless the shamefulness of violence is communicated. This
does not mean that we need criminal justice institutions that set out to
maximize shame. On the contrary, if we set out to do that, we risk creating
stigmatizing institutions (Retzinger and Scheff 1996). All we need do is
nurture micro institutions of deliberative democracy that allow citizens to
discuss the consequences of criminal acts, and who is responsible, and
who should put them right, and how. Such deliberative processes natu-
rally enable those responsible to confront and deal with the shame arising
from what has happened. And if we invite people who enjoy maximum re-
spect and trust on both the offender’s and victim’s side, we maximize the
chances that shame will be dealt with in a reintegrative way.

Decline and Revival in Restorative Traditions

The traditions of restorative justice that can be found in all the world’s
great cultures have been under attack during the past two centuries.
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Everywhere in the world, restorative ideals have suffered serious set-
backs because of the globalization of the idea of a centralized state that
takes central control of justice and rationalizes it into a punitive regime.
Control of punishment strengthened the power and legitimacy of rulers
(Foucault 1977). So did control of mercy, the power of royal or presiden-
tial pardon. What rulers really wanted was the political power of control-
ling the police, the prisons, and the courts. Yet at times abuse of that
power proved such a threat to their legitimacy that they were forced by
political opponents to institutionalize certain principles of fairness and
consistency into the state system.

Of course, the new democratic rulers were no more enthusiastic about
returning justice to the people than were the tyrants they succeeded; the
secret police continued to be important to combating organized threats to
the state monopoly of violence, the regular police to disorganized threats.
The pretense that the state punished crime in a consistent, politically
evenhanded way was part of the legitimation for democratically central-
ized justice. Citizens continue to see this as a pretense. They realize that
whatever the law says, the reality is one law for the rich, another for the
poor; one set of rules for the politically connected, another for the power-
less. Philip Pettit and I have sought to show that proportionality in prac-
tice is proportional punishment for the poor and impunity for the white-
collar criminals (Pettit and Braithwaite 1990, chap. 9). Restorative
justice, we contend, has a better chance than just deserts of being made
equitably available to both rich and poor.

While it is a myth that centralized state law enabled greater consis-
tency and lesser partiality than community-based restorative justice, it is
true that abuse of power always was and still is common in community
justice, as Carol LaPrairie’'s work shows for Canada (LaPrairie 1994,
1995). And it is true that state oversight of restorative justice in the com-
munity can be a check on abuse of rights in local programs, local political
dominations, and those types of unequal treatment in local programs that
are flagrantly unacceptable in the wider society. It is equally true that
restorative justice can be a check on abuse of rights by the central state. If
so, we should expect to find in Canberra that citizens who go through a
conference are more likely than citizens who go to court to believe that
their rights were respected by the police and the criminal justice system.
This is what my colleagues’ preliminary results suggest (Sherman and
Barnes 1997; Strang and Sherman 1997). We see it in restorative justice
conferences in Canberra when a mother asks during the conference that
something be done about the police officers who continue to use exces-
sive force in their dealings with her son and who continue to victimize
her son for things done by others.

The restorative justice ideal could not and should not be the romantic
notion of shifting back to a world where state justice is replaced by local
justice. Rather, it might aim to use the existence of state traditions of
rights, proportionality, and the rule of law as resources to check abuse of
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power in local justice and to use the revival of restorative traditions to
check abuse of state power. In other words, restorative justice constitu-
tionalized by the state can be the stuff of a republic with a richer separa-
tion of powers (Braithwaite 1997), with less abuse of power, than could
be obtained under either dispute resolution totally controlled by local
politics or disputing totally dominated by the state.

Several key elements of North Atlantic criminal justice have been al-
most totally globalized during the past two centuries: central state con-
trol of criminal justice, the idea of crime itself and that criminal law
should be codified, the idea that crimes are committed against the state
(rather than the older ideas that they were committed against victims or
God), the idea of a professionalized police who are granted a monopoly
over the use of force in domestic conflicts, the idea of moving away from
compensation as the dominant way of dealing with crime by building a
state prison system to segregate the good from the bad, and the idea that
fundamental human rights should be protected during the criminal
process.

Like penal abolitionists (Bianchi and van Swaaningen 1986; Christie
1982), restorative justice theorists see most of these elements of the cen-
tral state takeover of criminal justice as retrograde. However, unlike the
most radical versions of abolitionism, restorative justice sees promise in
preserving a state role as a watchdog of rights and concedes that for a tiny
fraction of the people in our prisons, it may actually be necessary to pro-
tect the community from them by incarceration. While restorative justice
means treating many things we now treat as crime simply as problems of
living, restorative justice does not mean abolishing the concept of crime.
In restorative justice rituals, calling a wrongdoing a crime can be a pow-
erful resource in persuading citizens to take responsibility, to pay com-
pensation, or to apologize, especially with corporate criminals who are
not used to thinking of their exploitative conduct in that way (Braith-
waite 1995). Restorative justice does not mean abolishing the key ele-
ments of the state criminal justice systems that have been globalized this
century; it means shifting power from them to civil society, keeping key
elements of the statist revolution but shifting power away from central
institutions and checking the power that remains by the deliberative
democracy from below that restorative justice enables.

Thus I offer an analysis that is unfashionably universal. I believe that
restorative justice will come to be a profoundly influential social move-
ment throughout the world during the next century because it appeals to
universally shared values and because it responds to the defects of a cen-
tralized state criminal justice model that has been totally globalized and
has utterly failed in every country where it gained ascendancy. Wherever
it has failed, there are criminologists or lawyers within the state itself
who are convinced of that failure. And given the global imperatives for
states to be competitive by being fiscally frugal, large state expenditures
that do not deliver on their objectives are vulnerable to social movements
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that claim to have an approach that will be cheaper, work better, and be
more popular with the people in the long run. Hence we should not be
surprised at the irony that some of the most savvy conservative govern-
ments in the world, which are most imbued with the imperatives for fis-
cal frugality, like New Zealand (Maxwell and Morris 1992; Morris and
Maxwell 1993) and Singapore (Hsien 1996; Chan 1996), are early movers
in embracing the restorative justice movement against the grain of their
traditional commitment to state punitiveness. Even here, a United States
assistant attorney general has been heard espousing a need to reinvent
justice as restorative justice (Robinson 1996).

While I am cautiously optimistic that the empirical evidence will con-
tinue to be encouraging about the efficacy and decency of restorative jus-
tice compared with retributive justice, there is also evidence that restora-
tive justice often fails. Victims sometimes resent the time involved in
deliberation; sometimes they experience heightened fear from meeting
offenders; somelimes they are extremely vengeful, though more often I
am moved by how forgiving they are when genuinely empowered with
process control. In preliminary data from a Canberra study, Strang and
Sherman (1997) show that conferences may systematically increase vic-
tims’ forgiveness and reduce their fear. We need more high-quality re-
search on when and why restorative justice fails, and how to cover the
weaknesses of restorative justice with complementary strengths of deter-
rence and incapacitation (Braithwaite 1993).

Beyond Communitarianism Versus Individualism

Some criminologists in the West are critical of countries like Singapore,
Indonesia, and Japan, where crime in the streets is not a major problem,
because they think individualism in these societies is crushed by com-
munitarianism or collective obligation, Their prescription is that Asian
societies need to shift the balance away from communitarianism and al-
low greater individualism. I don't find this a very attractive analysis.
Some Asian criminologists are critical of countries like the United
States and Australia because they think these societies are excessively in-
dividualistic, suffering much crime and incivility as a result. According
to this analysis, the West needs to shift the balance away from individu-
alism in favor of communitarianism—away from rights and toward col-
lective responsibilities. I don’t find this a very attractive analysis either.
Both sides of this debate can do a better job of learning from each
other. We can aspire to a society that is strong on both rights and respon-
sibilities, that nurtures strong communities and strong individuals. In-
deed, in the good society, strong communities constitute strong indivi-
duals and vice versa. Our objective can be to keep the benefits of the
statist revolution at the same time as we rediscover community-based
justice. Community justice is often oppressive of rights, often subjects
the vulnerable to the domination of local elites, subordinates women,
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can be procedurally unfair, and tends to neglect structural solutions.
Mindful of this, we might rephrase the two challenges posed earlier in
the chapter:

1. Helping indigenous community justice learn from the virtues of lib-
eral statism—procedural fairness, rights, and protecting the vulnera-
ble from domination.

2. Helping liberal state justice learn from indigenous community jus-
tice—learning restorative community alternatives to individualism.

Together these two challenges ask, How can we save and revive tradi-
tional restorative justice practices in a way that helps them become pro-
cedurally fairer, that respects fundamental human rights, and that se-
cures protection against domination? The liberal state can be a check on
oppressive collectivism, just as bottom-up communitarianism can be a
check on oppressive individualism. A healing circle can be a corrective
to a justice system that can leave offenders and victims suicidally alone;
a Bill of Rights can be a check on a tribal elder who imposes a violent
tyranny on young people. The bringing together of these ideals is an old
prescription—not just liberty, not just community, but liberté, égalité, fra-
ternité. Competitive individualism has badly fractured this republican
amalgam. The social movement for restorative justice does practical work
to weld an amalgam that is relevant to the creation of contemporary ur-
ban multicultural republics. Day to day, the movement is not sustained
by romantic ideals in which I happen to believe, like deliberative de-
mocracy. Proponents want to do it for Sam and for the old woman Sam
pushed over one day. That is what enlists them in the social movement
for restorative justice; in the process they are, | submit, enlisted in some-
thing of wider political significance.
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