This chapter argues for six propositions to advance a later;
approach for the restorative and responsive regulation of ocey
pational health and safety (OHS). These propositions are as follo

1.

RESTORATIVE AND RESPONSIVE REGULATION

funded state OHS agency and would call them in
whenever a serious breach occurred.

6. The above set of five propositions are conditions where
business and OHS regulators could be expected to commit
to restorative and responsive justice where business takes
active responsibility for restorative justice inscribed in
enforceable undertakings.

Chapter 8

Restorative and Responsive
Regulation of OHS

fter making a case for each of these propositions in turn, I will
riefly describe the kind of restorative and responsive justice they
might enable. The lateral aspect of the proposal is about the
onnections between the propositions. A "Naderesque’ approach is
een as the path to more innovative (in Australian terms, Allan
Felsesque’) OHS enforcement. ‘Naderism’ and ‘Felsism’ are seen
ogether as ways of securing credible sanctions that are actually
- used by the courts. Credible sanctions enable credible discounts for
excellent OHS management and credible bounties for private
_enforcement. All this paradoxically opens a path to a restorative
justice approach to OHS based on collaborative problem solving
among employers, workers and government. In this vision, the
agent that needs to think laterally in order to trigger such a set of
cascading possibilities is the trade union movement. It has both the
triggering capability and an interest in pulling the triggers for
the six propositions as a path to enhanced relevance and union
membership.

John Braithwaite

Very high maximum financial and other ies
enalties

needed for OHS offences. These need only bg used rarely

but they need to be large enough to allow big penal

vate prosecutions.

Because A}tstralians support severe punishment of OI-IS
offenders, innovative OHS agency heads (in the manner of
fprmer Australian Competition and Consumer Commis-
sion (ACCC) Chair Allan Fels) can publicise egregious
under-punished cases in ways that make successful calls
for very high maximum penalties,

Community support for very high maximum
OHS penalties

Australians, like citizens of all other countries from which I have
seen evidence on this question (Grabosky, Braithwaite and Wilson
1987), think OHS offences are very serious matters which should be
very severely punished. In an Australian Institute of Criminology
survey of 2551 Australians in 1986 (Grabosky, Braithwaite and
Wilson 1987), the respondents thought serious OHS offences deser-
ving of considerably more punishment than armed robbery, child-
bashing, wife-bashing and burglary. Of course convicted offenders
of the latter type then, as now, get much heavier punishment and
are vulnerable to longer maximum prison terms than OHS offen-
ders. Of the 14 offences rated in that survey, only stabbing a victim
to death and heroin trafficking were rated as more serious. Sub-
stantial minorities of up to 32 per cent of Australians thought the

Ina Worlfi of very high maximum penalties with large
penalty discounts for credible OHS management, most

firms can be nudged to establish credible OHS manage--
ment.

In a world with large penalty discounts for credible QHS
Mmanagement, workers and unions would rarely find it
lu::ra?lve to launch private prosecutions against employers
with impressive OHS performance. e

Under laws which only allow private prosecutions by'
unions and workers where the state OHS agency failg fo
take enforcement action, business would support a well
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serious OHS offences should attract long pri
. g prison terms. Th ¢
offences of a type Yvhmh had never resulted in anyone EieinWe;_;
prison uP to that time. Most recommended fines, howe%er gi“t
gverage fine récommended for one offence that was based on ; h
: outh Australian OHS case was 200 times higher than that a<:tun}?”El
gnposed ?:)y the South Australian court concerned. So wh dal
emocratically elected governments punish OHS of:“fencesy &
level the community wants? "
OHS penalties are considerably hi
y higher today than t
then, although they are still much lower thal?lr in mai;gfy ;\t,}?r
counltrles. New South Wales has the highest penalties - a maximtun
F;rnz t%; rosi $8f2f5,000 fgr a repeat offence by a corporation or $550 1(;(I]n
offence. By very high penalties, in my propositi ’
nee : . ostt
ilroove,. I ;un thmkmg_ of penalties that might reach }élgﬂ 1};&11}1:;1?; §
e mllg t see the eight figure penalties that we now quite fr
quently see under the Australian Trade Practices Act. In the ni 5
sect;lon, I will try to tell the story of how the ACCC came to ac u{?{'
f}l-fc e?forcement :_:apr—._ibilities. However, the Allan Fels story icsi, rif
M(iacﬁge_'{ gme of Oich1s Il:mcl one could tell. There is also the story g
armody, the Australian Commissioner f ion. T
the 1986 study, Of Manners G et Stovtogme
19 dy, entle: Enforcement Strategies
ig;tmlmn Busmess_ Regulatory Agencies, Grabosky and Bras::ﬁizsite?
{ . 6,lp 22?!) multivariate analysis classified most State OHS ageri-
c:-fs a orrtgmde the Australian Taxation Office in one of the ’tcigke'ﬁ :
Smio;;srth%iorﬁs. Th;:se agencies initiated a steady flow of prose
: ed to ‘derisory average penalties which can T:
vel onl .
glgezré:;re}t;d as a s}at}; on the wrist’ (Grabosky and E»raitl‘twaité1 1%8?56 |
. However, the sharp end of tax enforcement ha e
_ ‘ s beco
E;‘;leccill sllaezaeg g}j ;om_}l:ignscfm to OHS. In 2003 a father and son wgz '
T million for tax evasion by their famil i
and in a separate court case ordered Y 692 million g
: to repay $9.2 million i
tax ph}s lnjclerest (Sydney Morning Herald, 28 }/une 2003). Si;?yepv:c? elcé
wereb1mP1150ned for Commonwealth tax fraud in 2002 and tgat
1;;1; der is ;xpected to be much higher for 2003. How many OHS
ers have gone to jail this year? Are there any?
" » » ) : Th
i%;glrgssgellcampaflgﬁ of Michael Carmody has beeny agaiisin:;;
-compliance of the legal profession. We have seen :
. : . the '
;)T_lfdag g!;i{fi% beﬁ’tg sen’; down from Queensland to fry a %};:S;Calﬁ_
j a flurry of media interest in “white wig criminals’
rry o nals’.
]tidgbe hald had six prior fax convictions when he Lgas ::1ppc>E;:tecrir 1;:)3
e bench, somethmg he did not disclose at the time of the appoint-
ment (The Age, @ March 2001). PR
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arristers have been referred, by the Commissioner,
oation with a view to criminal prosecution. In the
enforcement campaign
of New South Wales and
_amount of tax paid by New South Wales

Carmody or a Fels even taking on the
in Australia? Why has
1986 Australians gave serious
the seriousness score of serious
rarely put the most rich
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South Wales where 160
for investi-
media, this
has been extremely popular with the people
also seems to have been effective. The
barristers increased by 36

er cent in 2001 in terms adjusted to the consumer price index,

The problem has been worst in New

compared to 1998 (Commissioner of Taxation 2001, p 61). Multi-
million dollar tax penalties for Australia’s richest individuals and
corporations have become much more common. Mr Carmody
attracted particular interest and support from the
munity when he took Australia’s richest man,
success, right up to the High Court.

Australian come-
without much

What can the political logic be of this new phenomenon of a
most powerful media barons
that not proved politically fatal for them? In
OHS offences more than three times
tax evasion, Yet OHS enforcers still
and powerful Australians in the dock.

Allan Fels and his merry men and women

[ will tell in some detail the story of the rise of Allan Fels’s fame as a
slayer of corporate dragons from the perspective of a semi-insider.
An argument against doing this is that it makes me appear
my self-importance. However,
signific
we respond to powerful corporations,

full of

for someone who writes about the

ance of hope and self-efficacy in struggles to change the way

there is some virtue mixed

up in the vice of having too much of a sense of one’s self-impor-

tance. OHS enforcers tend to have an impoverished sense of their
self-efficacy. If they see merit in my six-point proposal, they will
tend to be devoid of any hope for the political feasibility of over-
coming the resistance it would engender from powerful business
interests. My colleagues in the consumer movement felt that way in
1982 about the impossibility of putting backbone into the enforce-
ment of the Trade Practices Act when I became Director of the
Australian Federation of Consumer Organisations (AFCO). So I tell
the story as a semi-insider’s account to enliven my attempt to instil
hope among fatalistic thinkers about regulation. Nonetheless, |
want to emphasise at the outset that my personal contribution to
shaping these events was very minor indeed in comparison to ail
the other people 1 will mention in my account and a great many
others who are not mentioned.
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$289,400 in its record i .
, year for total fine collections 1980-81
1112208 the_ ther_l federal !abour Attorney-General, IEionel l\ziulln lihe
avaﬂgi?ite Impr:_smlmgnt mto the Trade Practices Act as one ofptl'zg
sanctions, but this was never used d i
the Act by the subse i rniments Misgae o
: quent conservative government’s Mini
{EJL:-S;EESS a;iltc'i Ccz;sumer Affairs, John Hogvard. A;;resgxeu;ls;ziég;
mpetition (Part IV) breaches of the Act betwee
' n 1974
ranged _from zero in the two lowest years to $320,000 for ?I?f oo
aggressive year in the first decade of the Act. Of the rezn o
mendations in Br-a1thwaitef Vale and Fisse's (1984) AFCO Repo?-ltn-“

;2? mucll} discussed in the media and some of the discussi
Bjdiep;rtlaments, such as Queensland, led to minor change - the
-relersen government introduced almost i iate incre:
_ . t immediate incr
In cash penalties for consu ion owever
: ' mer protection offences.
nothling wfas happening on the federal front. However
e T;g Sv atghc:OAIE EIS;; iimlftitgn for 2 more aggressive approach by
¢ Attorney-General for a con
ment representative as a part-ti issi o could st 1y
-time Commissioner wh it i
on enforcement decision-makin it e
g. After repeated rebuffs

o . , we got

frlé; cilc:"mce VY}JGI‘I two part-time Commissioners were appoin;ged
: mpanies that had been successfully prosecuted by the Com-

. ; a part-time Commissi
gove ] ssloner was
Ppointed it was a former Australian Consumers’ Association

time issi i
Commissioner, which commenced a period of more than 10

years when the consumer mo
vement : ;
on the Commission. had placed two of its leaders
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While Attorney-General Gareth Evans did much to strengthen

~ the enforcement capabilities of the Act, Prime Minister Hawke was
keen to please the Business Council with the Chairman he appoin-

ted. Their nominee, Bob McComas, was a Director of Australia’s
largest tobacco company and was not aggressive in his enforcement
of the Act. McComas’ worst mistake came after a complaint from
anti-tobacco groups about a Tobacco Institute advertisement
arguing that inhaling passive tobacco smoke was harmless. In a
considerable feat of poor judgment, McComas personally
negotiated a remedial advertisement with the Tobacco Institute,
(He negotiated it in a ‘smoke-filled room” as the joke in the Com-
mission went.) McComas not only had been a Director of the
leading tobacco company, he became its Chairman when he left the
Commission. My argument within the Commission was that
McComas either should have removed himself from negotiating the
remedial advertisement or at least had another Commissioner
in the room from the other side of the fence, when the deal was
negotiated. Moreover, the claims in the remedial advertisement he
approved were still false, so he had approved a further breach of
the Trade Practices Act in the process of supposedly enforcing it.
Others in the Commission were also angry and a front-page story
appeared about dissatisfaction in the Commission with the way the
Chairman handled the settlement. This emboldened AFCO and
Action on Smoking and Health (ASH) to launch a private action in
the Federal Court that argued the Commission had approved a
remedial advertisement in response to their complaint which itself
was a breach of its Act. The Federal Court accepted this argument,
in finding that the evidence did indicate that passive smoking was
dangerous to health. The decision had a substantial national and
international impact in banning smoke-filled rooms! The case was
the beginning of the end for McComas with the government
deciding he would not be reappointed. His successor Bob Baxt,
while also a nominee of the Business Council, was a more aggres-
sive enforcer of the Act and his successor, Allan Fels, much more
aggressive again.

In the middle of MeComas™ term, John Wood, the Director of
the Federal Bureau of Consumer Affairs, led an argument to the
government that there should be a full-time trade practices Com-
missioner from a consumer movement background. Alan Asher,
former Public Affairs Director of the Australian Consumers’ Asso-
ciation, was appointed and later promoted to Deputy Chairman.
Asher had a huge impact on enforcement thinking at the
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consumer movement had not worked effectively with the ACTU on
many things. In his early years, the backing Fels enjoyed from the
ACTU, particularly his former friend Bill Kelty, was obviously
much more important than the support he continued to enjoy from
he consumer movement as we sung his praises to the government.
Like Taxation Commissioner Carmody, Fels was generally deeply
esented, even hated, by big business. Again, like Carmody, this
was not politically fatal. Even after the Howard government was
lected and support from the ACTU became a minus rather than a
plus, Howard reappointed Fels. The political genius of Fels is that
he used his initial support from the ACTU and the consumer
movement, combined with his position as head of an independent
tatutory authority, to cultivate support through the media from
_ small business and from ordinary Australians who saw him as their
'~ consumer champion, the only regulator with the guts to stand up to

big business. Being hated by big business was popular with the
Australian people. The Howard government didn’t much like what
Fels was doing, but he was too popular to sack. Fels’s final triumph
was to persuade Prime Minister Howard to include imprisonment
as a sanction under Part IV of the Trade Practices Act. In the 1970s
John Howard as Minister for Business and Consumer Affairs had
taken imprisonment out of (Part V of) the Act.

Pessimists about putting backbone into enforcement capability
against big business might say there is a Iot of contingency in this
story. Fels was not on his own. The push for effective enforcement
from Alan Asher, John Wood, Liza Carver, Robin Brown and others
from the consumer movement who found themselves in govern-
mental positions was also important but this is not so contingent a
story. It is a standard story of social movements infiltrating the
state that is well documented in other literatures such as those on
the infiltration by the women’s movement to become ‘femocrats’
(Sawer 1990). Compared to the women’s, trade union and environ-
ment movements, the consumer movement was able to infiltrate
the state and influence enforcement capability while being a
comparatively weak political force. The business appointees to the
agency made some mistakes that the consumer movement was able
to exploit. While the particular mistakes were contingencies, all
actors make mistakes that non-government organisations (NGOs)

can expose in the public arena. Fels was lucky to have an out-
standing group of senior staff to work with. However, good leaders
who do not inherit such riches can create them, as one could argue
is closer to the story of Michael Carmody in taxation. Having a

Commission, particularly on the use of e
(Parker 2003a and 2003b), adverse publicigogizazlie }?er;dertak-;
The Fels-Asher team, with extremely competent sug o .tpfﬁ;‘naItl
ACCC staff led by CEO Hank Spier, told the story tolillfe 1A o
people of why specific acts of Corporate misconduct were etgjls-(t: .

E‘(’who dlater Workeq for the Cornmission), Liza Carver (
nf;?éz bas 1a part-time Commissioner) and Louise Sylvan {(nom :
nated. ){3 t*l_e government fo succeed Asher as Deputy Cthn

in behind the Commission press releases adding more zzlsr

publicity and multi-million dollar fines i
_ : il es in their big cagec
ll:'rtloc’;;\;?atii hIghI)f/ cre?hve informal settlements and then gmiiiﬁ
ngs atter they were introduced in 1993 (¢ i s
' ere orad ion ¢
;}rl:g th]fztffy até thle; ;Zomrmssmn, see Parker 200355 ans 2(1)5(;)2;35-532-2
(awaite 1992, especially ch 1; Pisse and Braj ite '

j _ ; raitk
E:ee undertakings ofFep involved large compensatimi ;3;11122111293)
EXteriz;sIe rﬁi fiiggilg1ll1gr;) an independent review, revision angd
Of trade practices complian

strategy spawned a new trade i mpliance ronauionrs
. ractices compliance
industry and a new tr cen i > oo
Thdlust 5002). ade practices compliance professionalism (see

Asher’s appointment to the Commission, like mine héd"

i{i}ihgi icé ’P{?s ir?psgtant ;fhe consumer movement also worked
) tn lobbying for a Prices Surveillance Authopi
xl}llgcst gi?f? serviad as bChairman before joining the f:lCCO(?t);nif '
_ > all was later absorbed into the ACCC. | i heat
gf {ts ;tihhes pricing work. With ACTU leader;, Ietclzcrln lljrc}-.gnﬂzaegsalt
Ezl; noo the gommi_ttee chaired by Paul Keating from the Natiorigln
MIC summit that drafied the Priges Surveillance Act. The
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degree of independence throy i

. gh heading a statutory authopis.;
OPPC_’Sed to answering to a minister, was douthessya‘:muflho'rlty
contingency that NGOs must keep in mind with the enfm-pm:'t
nstitutions they lobby for (see Goodwin 2003). > s

ough enforcement and compliance systems

mposing bigger penalties delivers no guarantee that companies
will protect themselves from them with corporate compliance sys-
ms. The agency must give signals that in deciding whether to
prosecute, serious account will be taken of the existence and quality
of their compliance program. These signals were explicitly part of
the Fels/Asher strategy in Trade Practices Commission v CSR Ltd
{1991) ATPR §41-076, French }, a former ACCC part-time Commis-
sioner, explicitly indicated that compliance programs would be
taken into account in the process of his court handing down penal-
ties, a decision vindicated by subsequent ACCC cases before the
courts which emphasised that penalty discounts would depend on
the quality of compliance programs (see Parker 1999; Parker 2002,
p 249-50}.

The next part of the strategy was to negotiate softer settlements
with companies that had broken the law when they undertook to
move the state of the art of implementing trade practices com-
pliance systems to a new level of rigour. With the assistance of
ACCC insiders like Bill Dee and business and law firm outsiders
like Brent Fisse, Asher nurtured the creation of the organisations
~ and professionals that came to be the heart of the Australian
Compliance Institute (a number of whose member compliance
consultants are former ACCC staffers) and the Society of Consumer
Affairs Professionals in Business (where John Wood was the
consumer movement leader who played a catalytic role). These
built trade practices compliance professionalism in Australia and
helped build a pool of the professionally competent to assist com-
panies with compliance programs.

While OHS lags behind competition and consumer policy in
the sanction capabilities available to it, with respect to OHS profes-
sionalism it is ahead of the game. Training in OHS compliance
systems is well developed, so there is no need to create it from
scratch in the way there was with trade practices compliance. It is
just a matter of the regulatory agency increasing explicit demand
for the use of OHS management consultancies in the aftermath of
major problems and as an expectation if companies wish to avert
future prosecutions.

Ralph Nader as an alternative to Allan Fels

During those long periods when N : s

GOs like trade uni i 5.
lf:euinfels'“y.le enforcers in charge of the key OHSO;;eiaéieto'
areS > l‘t«il‘tegy '8 to give the agency a hard time, as in allegin S:ﬂﬂlg
N adp].li'ling ﬂ 1€ fox in charge of the chicken coop’. This needs % ;..ey
honoi; litselgg}llref' who not only expose the faijlure of the agen;;}}zl;

ng- afive mandate (as in the passi ) oy

also pre-emptively expose comp aniesl? li’\li‘s’gjzlzkmg case), b

=

done by mostly working wi e
- g with governments and business ¢ '
policy. So the thoroughly' combative Nader-like niche is noi? s?cipi :

ext is to organise splinter

NGOs that are ‘hard cops’, attacking the collaboration with govern-

ments of ‘soft cop” NGOs.

Private prosecutions

Gunningham and Johnstone (1999, p 335) argue that ‘OHS prose-
cutions might be initiated by parties affected by poor OHS

2
0 203



OHS REG
ULATION FOR A CHANGING WORLD OF WORK RESTORATIVE AND RESPONSIVE REGULATION

- A structural analysis of such robust private prosecution
capability is that it might attract union litigation not so much to
make money as to spearhead unionisation pushes in workplaces,
where the costs of this might be fully or partially funded by the
treble damages from the legal actions. The other side of the struc-
tural analysis is that it would create conditions where employers
actually lobby for the resourcing of government inspectorates to
displace ‘rogue’ union enforcers.

management (for example, trade unions and public intex '
1f.th? OHS agency does not, and if the allegid contraxtee;ig:?m
within the OHS agency’s prosecution guideline’. My sugges'ti." 2
to make this policy more aggressive by not only allowing 1‘? % :
encouraging it, by enabling private parties who launch succes. o
prosecutions to claim a healthy proportion (say half) the very | 3
fines ava1lal_;vle under my proposal. On the other hand I);vﬁrg*
make the private prosecution policy more restrictive by bérrin' O;"J :
the OHS agency takes any enforcement action consistent wit%i its
enforcement policy even if that is not a prosecution. So if i:ine"o'"Its
agency takes the restorative justice route and successfully neg
tiates an enforceable undertaking that is credible to the gosli:g
terms of the agency’s published enforcement policy, then the coy;
would strike down the private prosecution. The idea of this i
give the firm an incentive to call in the OHS agency and s
negotiating an enforceable undertaking that is credible in order.
ffend off private prosecutions. Of course, this will backfire for th
firm when .the OHS agency decides to reject all leniency
prosecute with the full force of its powers. When there ariey largg
sentem':e discounts for internal management systems, the credibiﬂge
of which has been regularly certified by independent outs'i'é;y |
au.dltors, having such systems in place is another way of staving ¢
private prosecutions. The large sentence discount makes the pri% e

Tripartite restorative and responsive justice

From a restorative justice perspective, there can be virtue in
allowing private prosecutions. Restorative justice is partly about
empowering victims in criminal justice and qualifying historically

- recent state monopolies of epforcement. It is restorative justice
hinking in German criminal law, for example, that sees today’s
ape trials often with two prosecutors present - one representing
he state, the other the victim (often funded by state legal aid).
Restorative justice philosophy is about equal consideration for the
 justice claims of defendants, victims and communities affected by
- the alleged crime.

With OHS, the idea of the state, workers and employers all
being able to take credible enforcement action against each other is
that each will display an enforcement pyramid to the others that
will motivate all to sit together in the restorative justice circle to
engage in a genuine way with conversational regulation (Black
1997 and 1998). The state displays a hierarchy of state enforcement
actions that might range from improvement notices to mandating
the preparation of a safety case, to prosecution and deregistration
and a good many things in between. There is virtue in workers
having more rungs in their enforcement pyramids than go-slows,
work-to-rules and stop-work meetings, with private prosecutions
as a less draconian possibility before resorting to a fully fledged
strike. Employers have the most subtle range of enforcement tools,
from reprimands to reassignment to less attractive tasks, with-
holding bonwuses or promotions, up to dismissal. Both NGOs (like
unions) and employers also have a range of ways they can regulate
the state. Enforcing the Nader strategy discussed in the last section
is an example of how NGOs can regulate the state, just as big
business complaining to the Prime Minister about the need to trim
Alan Asher’s wings is one of their regulatory strategies.

~In the large firm sector where OHS inspections are frequen
private prosecutions can be a check and balance on capture %f th
regulator. As in the passive smoking case at the McComas TPC, an
Important motivation in taking the risks of large legal costs fl:t;ﬁz
& private action is the desire to expose a captured regulator and
thereby‘ create the conditions for the appointment of more
aggressive enforcers of the law. In the small firm, outwork an
underground sectors, the value of private prosecutions is to
create some deterrence in conditions where neither regular OHS
Inspections nor OHS management systems are likely to “be
operative. In the conditions of our contemporary deregulatéti
labour market, it might make sense to make multi-pronged union
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a conflict that is spinning out into som?.thltl;lg
er than it should is going to result in them being toiﬁl tlo tlx 1;;
;c?;lem at the end of the process. 50 w};y r;gt avoid all that gr
i ont?
. Con?tr?tlt‘:; E;?:}fieirsn :;)rg:; Zf%c];ent strategy than it‘erated
" anCElge ~inst workers, manufacturers, suppliers, designers,
ror?s;;t;?? SCO%ItTaCtOI‘S, subcontractors, Managers, directors (Gun-
ra '

the bit of the

: . tone 1999, p330) to own ,
tive regulation. The paradox of the pyramid is that capability: Illﬁghm’f1 -?nd fjghr‘;rshat went wrong that is rightly theirs. The
escalate to really severe sanctions is necessary to motivate restora responsibility for W holding actors to totalising conceptions o
tive justice at the base of the pyramid. ; ircle is a}?-out ?‘;OIdizg OSr faglt not mine’. It is about trying to

Restorative justice means a process where all the stakeholder: responsibility: 'I W:f s};meone starting the ball rolling by saying,
in an alleged injustice have an opportunity to discuss its con . 1d take responsibility for ensuring that next time
quences and what might be done to right the wrong. It is aboy rWEl.l I think I shou if 1 had done that on this occasion, the SPI'HHSE
sitting in the circle discussing who has been hurt, and ‘Ehe_n"t this is done, ‘ﬂ_ec?useal never have happened’. Over-determined,
victim being able to describe in their own words how they of tlr}e chemica -g;iy for acting in the future to preven’{. what has
coping with the hurt and what they are looking for to repair t multiple 1‘esp('mﬁtlnle: tga\st is also the best hope for taking safgty
harm and prevent this from happening again. It is about the virtu gone wrong u;-ance' (Gunningham and Sinclair 2002), for forging
of active responsibility as opposed to the passive responsibility o "beyond compit blem-solving strategies that might never have
holding someone responsible for what they have done in the p together Cr?aﬂverzizssethat focuses on deciding who to single out
(Braithwaite 2002). Active responsibility means taking respon been seen in a p 1
sibility for putting things right in the future. So a common strategy for blam‘?- 14l law, the evidence from randomised controlled trials
in preparing for a restorative justice conference is to encourag In crimunat t’ice revents future crime better than courtroom
everyone before the conference to think of any ways they might be: that restc?ratlvle ];5 orn'lrl)‘l moderately strong, at Jeast with violent
willing to own a bit of responsibility for the past by offering to do - prosecutions is ec_t 20(%?_. Strang and Sherman 2003). However, |
something to make things better for the future. offences (Braithwaite :

Often restorative justice conferences break down because no

: f the
the restorative justice circle occurs aga1n§t alba;ﬁgggzcjiu;)ﬁce o
: : i lation to seriousty
facilitator of a business regulatory conference adjourns. They then - perceived inexorability of ¢sca
widen the circle again and again until they find someone who will -

L 4 GO m
an offender tries to just walk away from their responsibility. So my
accept responsibility. If an executive who was directly responsible

; 1 ith-

argument in Restorative Justice and ReSP‘g’wwc Re%:iif;npggiid

; . : tive justice needs a regu ! :

for an OHS violation digs their heels in, claiming neither they nor . waite 2002) is that restora ] f a parent or teacher saying that
the company have any responsibility, then we can widen the circle
to include the executive’s boss. Perhaps the boss proves to be an

i 14 is only the implicit one of a P ‘ e

ii?gr;fl;t ;;OEth child is not something that will be allowed to
even tougher nut in refusing to accept any responsibility on th-é
part of the employer. Then the circle can be widened to that

s projects
harm repaired, one way or another. The parent or te;m:thfe;rﬂoésca‘
an image of invincibility. They may not be suze W%
circle is widened is that statistically they are likely eventually to hit
a softer target who can be motivated by shame or moral suasion to

1 1 ’ b t £5, th B g

away and leave this child unprotected from bullying and the
The disadvantage the recalcitrant offender has is that they know

i attitude we should want

injusti the bullying unconfronted. The a .
?{;:Slz:lz:ef 011?15 inzpeZtors to adopt to OHS abuses (whether they

that the facilitator deploying this strategy is likely eventually to

reach a level of the organisation where good relations with the

The more clear it is that business, NGOs and governmen
have quite a range of escalatory options to deploy against the oth
two, the more sense it makes for the three to sit down together
see if they can discover a path to a win-win-win solution
Responsive Regulation, Ayres and Braithwaite (1992, especially ck
argue that the logic of tripartite responsive regulation is that
creates incentives for dialogic problem-solving, as opposed to p

gvernment OVer

i i no less
are from government, unions or business itself) should be
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than that inexorable will to confront and solve the problem; 4

learn from it. i
Learning leads to the final virtue of the restorative justice ¢

The evidence is that communication problems, which often mes
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