












Restorative Justice and the Law 

wish of the victim for financial support for the cosmetic surgery and 
emotional support to end through forgiveness 'a festering agenda of 
vengeance or retribution in his heart against the prisoner'. The Court 
of Appeal allowed the victim to address it, whereupon the victim 
' reiterated his previous stance, emphasising his wish to obtain funds 
for the necessary cosmetic surgery and his view that imprisonment 
would achieve nothing either for Mr. Clotworthy or for himself' 
(p.12). The victory for restorative justice was that 'substantial weight' 
was given by the court to the victim's belief that expiation had been 
agreed; their honours accepted that restorative justice had an 
important place in New Zealand sentencing law. The defeat was that 
greater weight was given to the empirical supposition that a 
custodial sentence would help 'deter others from such serious 
offending' (p.12). The suspending of the two year custodial sentence 
was quashed in favour of a sentence of four years and a $5,000 
compensation order (which had already been lodged with the court); 
the community service and payment of the remaining compensation 
were also quashed. The victim got neither his act of grace nor the 
money for the cosmetic surgery. Subsequently, for reasons unknown, 
the victim committed suicide, 

The Queen v Patrick Dale Clotworthy, Auckland District Court T. 971545, 
Court of Appeal of New Zealand, CA 

Principles of restorative justice 

How do we evaluate the adequacy of this elusive contextual justice? How 
do we assess how satisfactorily active the active responsibility has been? 
Are there ever circumstances where we should dishonour rights and limits 
on punishment? I have written on these questions elsewhere, so I will not 
traverse them here except to say that Philip Pettit and I have argued that 
fneedom as non-domination or dominion, republican freedom, is an 
attractive ultimate yardstick of the justice of any criminal justice practice 
(Braithwaite and Pettit 1990). More recently, Walgrave (2002) has worked 
through, in a manner I find congenial, the way dominion can guide the 
day to day practice of restorative justice. 

What comes with civic republicanism is an approach to insti­
tutionalizing plurally deliberative justice under a rule of law and a 
separation of powers that accepts that citizens will often, indeed mostly, 
argue from a non-republican perspective. This is a great strength com-
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pared to retributivism or utilitarianism, which are stuck with the problem 
that if some judges are retributivists and some are utilitarians, the theory 
of the second best outcome is of a disastrous outcome. The republican 
argues for republican institutions and procedures without expecting that 
most people will manifest republican values within them. Saclly, 
sometimes they will be retributivists. But republicans must support giving 
voice to retributivists, indeed influence to them in deciding matters in 
which they are stakeholders. They can join hands with retributivists in 
defending upper limits, respectful communication and fundamental 
human rights as the only limits restorativists would want to place on the 
sway of retributive arguments. So when a restorativist is deeply disturbed 
by the threat to dominion in the agreement proposed in a restorative 
justice conference, what she should do, and all she should do, after failing 
to persuade others that the agreement is unjust, is argue that there is no 
consensus on the agreement and, this being so, the matter should be sent 
to court. 

For most restorative justice advocates, freedom as non-domination is 
rather too abstract a philosophical concept to offer detailed practical 
guidance. I am grateful to Lode Walgrave for saying in his comments on 
this chapter that restoring freedom as non-domination is not for him too 
abstract, 'but a very clarifying principle'. While it is my hope people will 
come to this conclusion, I hope the following discussion will help them to 
do so, and even if they come to reject it, they might find the longer derived 
list of values useful for guiding evaluation research. At this early stage of 
the debate around restorative jurisprudence we must be wary against 
being prematurely prescriptive about the precise values we wish to 
maximize. Elsewhere, I have combined a set of still rather abstract res­
torative justice values into three groups. I will not defend the values again 
here (Braithwaite 2002b). Yes, they are vague, but if we are to pursue 
contextual justice wisely, both considerable openness and revisability of 
our values would be well advised, especially when the values debate is 
still so immature. The first group of values I submit for consideration by 
restorative jurisprudence are the values that take priority when there is 
any serious sanction or other infringement of freedom at risk. These are 
the fundamental procedural safeguards. In the context of liberty being 
threatened in any significant way, if no other values are realized, these 
must be. 

Priority list of values 1 

• Non-domination. 
• Empowerment. 
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• Honouring legally specific upper limits on sanctions. 

• Respectful listening. 
• Equal concem for all sta~~holders. 
• Accountability, appealablhty. . his specified in the Universal 
• Respect for the fundamental h~nt~ ~~tional Covenant on Economic, 

Declaration of Human Rights, ~ eI~eemational Covenant on Civil and 
Social and Cultural Rights, tdeO tional ProtocOl, the United Nations 
political Rights and It~ Secon n!r Violence Against Women and the 
Declaration on the Ehmln~tlO f J f ce for Victims of Crime and 
Declaration of Basic Pnnclples 0 us I 
Abuse of power. 

. ·ustice values are values participants 
The second group of restor~ti::~ i ored is not reason for abandon­

are empowered to Ignore. TheIr . ght~owever be reason for asking the 
ing a restorative jusltce process. It mIg 't 0 ne~ participants might be 

e to an adJoummen s Wh·1 h participants to agre hance of realization. let e 
brought in to give these values :o:::.~ ed by empowerment, they are 
second group are values that can f ~storative processes must be 
values against whIch the succe~s 0 nd which the restorativist is 
evaluated. Moreover they are va ues a;u the community that these are 
democratically active, seeking to persua e 

decent values. 

Priority list of vailles 2 

• Restoration of human dignity. 
• Restoration of property loss. 
• Restoration of safety /injury. . h. 
• Restoration of damaged human relatIOns IpS. 
• Restoration of communities. 
• Restoration of the environment. 
• Emotional restoration. 
• Restoration of freedom. . 
• Restoration of compassion or carmg. 
• Restoration of peace. . . 

. f se of duty as a CIltzen. full 
• RestoratIOn 0 a sen d I hun1an capabilities to the . 
• Provision of social support to eve op 
• Prevention of future injustice. 

. . t do not actively encourage 
The third list are values that restoraltvlS s . To urge people to 

. ft· storative justIce processes. r 
participants to m~m .es In re d I These are gifts that have no powe 

apologize or forgIve IS wrong an crue. 
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as gifts when they are demanded. Being on the third list does not mean 
they are less important values. It means they are values we promote 
simply by creating spaces where it is easy for people to manifest them. 

Priority list of val lies 3 

• Remorse over injustice. 
• Apology. 
• Censure of the act. 
• Forgiveness of the person. 
• Mercy. 

List 3 are emergent values, list 2 maximizing values, list 1 constraining 
values. What follows from the above is that the evaluation of restorative 
justice should occur along many dimensions. Narrowly evaluating res­
torative justice in terms of whether it reduces crime (the preeminent 
utilitarian concem) or honours limits (the preeminent retributive concem), 
important as they are, are only two of 25 dimensions of evaluation 
considered important here. If 25 is too many, we can think of restorativists 
as concemed about securing freedom as non-domination through repair, 
transformation, empowerment with others, and limits on the exercise of 
power over others. From a civic republican perspective, the 25-value 
version, the four-value version and the one-value version (freedom as 
non-domination) are mutually compatible. 

Conclusion 

The point of jurisprudence is to guide us in how we ought to evaluate the 
justice of disputing practices. That also implies an obligation to be 
empirically serious in measuring performance against these evaluation 
criteria. The restorative justice research community has a long way to go 
before it can marshall empirical evidence on all the outcomes discussed in 
this essay. Yet in a short time, a considerable portfolio of studies of variable 
quality has been assembled. The critics of restorative justice have not been 
as empirically serious. A contribution of this chapter has been to illustrate 
how this has rendered their analyses myopic. One illustration is that 
retributive critics launch their attacks from an assumption that the 
disturbing problem will be victims inSisting on excessive punishment. Yet 
the empirical reality is of courts insisting on overruling restorative 
processes that include victims for not being excessive enough in their 
punishment. Hartian critics assume that punishment is justified because it 
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reduces crime, and that this is still true of punishing proportionately. " 
empirically punishment often increases crime in a way that makes et 
plausible that we can reduce crime by abandoning proportionality (w~t 
maintaining upper limits). The possibility of this empirical conjuncrun,' e 
blank page of the leading jurisprudential texts. lSa 

I have conceived the fundamental principles of restorative juris­
prudence here as the republican dominion of citizens secured through 
repair, transformation, empowerment with others, and limits On the 
exercise of power over others. Repair is a very different value to Punish­
ment as hard treatment; repair does not have to hurt, though of course it 
often does. While restorativists share with retributivists a concem to limit 
abuse of power over others, restorative justice is distinguished from retri­
butive justice by its obverse commitment to empowerment with others. 
Finally, our discussion of responsibility has illustrated how restorative 
justice aspires to transform citizens through deliberation into being 
democratically active. The active responsibility ideal is a republican 
transformative ideal or a positive liberty ideal. Retributive passive 
responsibility is an ideal of negative liberalism, of non-interference 
beyond holding citizens to legal obligations. In action, of course, 
retributivism is not liberal at all, but is the stuff of law and order 
conservatism at best, totalitarianism at worst. In action, restorative justice 
is a bit better than this, though it too will forever suffer a wide gap between 
normative ideal and political practice. 

Notes 

1. A restorative theory of deterrence (see Braithwaite 2oo2a; Chapter 4) suggests 
that the Hartian assumptions are wrong. Empirically, there is now a lot of 
evidence that increasing punishment produces both increasing deterrence and 
increasing defiance (or reactance) effects (Sherman 1993; Brehm and Brehm 
1981). Where the defiance effect is stronger than the deterrance effect, higher 
penalties increase crime. rn their meta-analysis of correctional studies, Cullen 
and Gendreau (2000) found that the punitive severity of sentences actually had 
a small positive coefficient - more punishment, more reoffending. 

2. The pyramid implies a willingness to abandon restorative justice in favour of 
more determinedly punitive justice primarily oriented to either deterrence or 
incapacitation when restorative justice fails (Braithwaite, 2002a: Ch. 2). It 
assumes that restorative justice will often fail and fail again and in such cases 
the safety of the community requires escalation to more punitive approaches. 
Even when this means imprisonment, however, restorative justice values 
should be given as much space as possible within the punitive justice 
institution. More importantly, however, responsive regulation means con-
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11 responsive de-escalation back down the pyramid to restorative justice 
teX

tua 
Y punishment has succeeded in getting the safety concerns under whenever 

control. d' eed 
the idea of a restorative justice philosophy ~a~ on ~pon. mg to n 5 see 

3. On . nd Tifft (2001) See also the diSCUSSIOn In BraIthwaIte (2002a) of the 
sullIvan a· . ' d h 

t 'bility between a concern with freedom as non~dommatlOn an t e 
compa I b' l' . 

h Of Nussbaum (1995) of nurturing human capa I ItIes. 
approac 
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