




















Restorative Justice and the Law
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Priority list of values 2

« Restoration of human dignity.
o Restoration of proper/ty }oss.

» Restoration of safety/injury. . .

o Restoration of damaged human relationships.
« Restoration of commuuities.

e Restoration of the environment.

« Emotional restoration.

« Restoration of freedom. .

« Restoration of compassion Or Caring.

« Restoration of peace. B

« Restoration of a sense of dutyasa imz::;.man
« Provision of social support to develop

« Prevention of future injustice.
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as gifts when they are demanded. Being on the third list does not mean
they are less important values. It means they are values we promote
simply by creating spaces where it is easy for people to manifest them.

Priority list of values 3

Remorse over injustice.
Apology.

Censure of the act.
Forgiveness of the person.
Mercy.

List 3 are emergent values, list 2 maximizing values, list 1 constraining
values. What follows from the above is that the evaluation of restorative
justice should occur along many dimensions. Narrowly evaluating res-
torative justice in terms of whether it reduces crime (the preeminent
utilitarian concern) or honours limits (the preeminent retributive concern),
important as they are, are only two of 25 dimensions of evaluation
considered important here. If 25 is too many, we can think of restorativists
as concerned about securing freedom as non-domination through repair,
transformation, empowerment with others, and limits on the exercise of
power over others. From a civic republican perspective, the 25-value

version, the four-value version and the one-value version (freedom as
non-domination) are mutually compatible.

Conclusion

The point of jurisprudence is to guide us in how we ought to evaluate the
justice of disputing practices. That also implies an obligation to be
empirically serious in measuring performance against these evaluation
criteria. The restorative justice research community has a long way to go
before it can marshall empirical evidence on all the outcomes discussed in
this essay. Yet in a short time, a considerable portfolio of studies of variable
quality has been assembled. The critics of restorative justice have not been
as empirically serious. A contribution of this chapter has been to illustrate
how this has rendered their analyses myopic. One illustration is that
retributive critics launch their attacks from an assumption that the
disturbing problem will be victims insisting on excessive punishment. Yet
the empirical reality is of courts insisting on overruling restorative
processes that include victims for not being excessive enough in their
Punishment. Hartian critics assume that punishment is justified because it
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reduces crime, and that this is still true of punishing proportionately, yey
empirically punishment often increases crime in a way that makm it
plausible that we can reduce crime by abandoning proportionality (wh;
maintaining upper limits). The possibility of this empirical conjunctyre isa
blank page of the leading jurisprudential texts.

I have conceived the fundamental principles of restorative juris-
prudence here as the republican dominion of citizens secured thrg,
repair, transformation, empowerment with others, and limits on the
exercise of power over others. Repair is a very different value to punigh.
ment as hard treatment; repair does not have to hurt, though of course jt
often does. While restorativists share with retributivists a concern to limit
abuse of power over others, restorative justice is distinguished from retri-
butive justice by its obverse commitment to empowerment with others,
Finally, our discussion of responsibility has illustrated how restorative
justice aspires to transform citizens through deliberation into bej
democratically active. The active responsibility ideal is a republican
transformative ideal or a positive liberty ideal. Retributive passive
responsibility is an ideal of negative liberalism, of non-interference
beyond holding citizens to legal obligations. In action, of course,
retributivism is not liberal at all, but is the stuff of law and order
conservatism at best, totalitarianism at worst. In action, restorative justice
is a bit better than this, though it too will forever suffer a wide gap between
normative ideal and political practice.

Notes

1. A restorative theory of deterrence (see Braithwaite 2002a: Chapter 4) suggests
that the Hartian assumptions are wrong. Empirically, there is now a lot of
evidence that increasing punishment produces both increasing deterrence and
increasing defiance (or reactance) effects (Sherman 1993; Brehm and Brehm
1981). Where the defiance effect is stronger than the deterrance effect, higher
penalties increase crime. In their meta-analysis of correctional studies, Cullen
and Gendreau (2000) found that the punitive severity of sentences actually had
a small positive coefficient - more punishment, more reoffending.

2. The pyramid implies a willingness to abandon restorative justice in favour of
more determinedly punitive justice primarily oriented to either deterrence or
incapacitation when restorative justice fails (Braithwaite, 2002a: Ch. 2). It
assumes that restorative justice will often fail and fail again and in such cases
the safety of the community requires escalation to more punitive approaches.
Even when this means imprisonment, however, restorative justice values
should be given as much space as possible within the punitive justice
institution. More importantly, however, responsive regulation means con-
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ponsive de-escalation back down the pyramid to restorative justice

ally res h
il hment has succeeded in getting the safety concerns under

whenever punis

trol. . .
&nthe idea of a restorative justice philosophy based on responding to needs see

a Tifft (2001). See also the discussion in Braithwaite (2.002a) of the
compatibility between a concern with freedom as non-domination and the
approach of Nussbaum (1995) of nurturing human capabilities.
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