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than hurting following a wrong—restoration (especially of relationships) over ret-
ribution. Most fundamentally, it should valorize democracy, especially core de.
mocratic values such as all voices being heard and treated with equal respect. Yet
if democracy is the most fundamental value, it brings a paradox. What if the re_
sult of all voices being heard is that none of them want to take active responsi-
bility, none want to heal, most want the state to invoke passive responsibility
through brutal and exclusionary punishment? While this happens much less thap
we all expected, it does happen. When it does, if democracy is really our funda-
mental value, then we will want the will of the circle to prevail and for the mat-
ter to be handed back to the state. The paradox of democracy here is really a fa-
miliar one: if the electorate votes in a government with an antidemocratic agenda,
democrats who voted against them should not seek to overthrow them by unde-
mocratic means.

Nevertheless, for the republican, majoritarian democracy is only the centrally
sanctioned political process because it is a means to the end of a deeper value,
This value is freedom as nondomination (Pettit, 1997) or nondomination (Braith-
waite & Pettit, 1990), the freedom of not having your choices dominated by those
with more power than you. For a start this means that we are not moved by the
majoritarian will of the conference if the voices of deeply affected persons are
dominated during the conference. But more fundamentally it implies a need to
constrain majoritarian decision-making to protect against the tyranny of the ma-
jority. Hence the will of the majority to flog a child should not be honored, be-
cause this would be a tyrannous violation of fundamental human rights. A further
paradox of democracy is that democracy is the only acceptable way to decide
what are the tyrannies we should constrain majorities against imposing. The peo-
ple should vote on a constitution that constrains them, constrains their legislature
and judiciary from engaging in a variety of forms of domination. On the republi-
can analysis, whose heritage includes Rome, Montesquieu, and Madison, free-
dom as nondomination both motivates majority rule and is more fundamental
than it. No one can enjoy freedom on this republican analysis in a society where
majorities fail to legally tie their hands against trampling on the freedom as non-
domination of those in the minority on a particular issue.

There is, therefore, a need for the justice of the law to constrain the justice of
the people (especially through the institution of rights). Equally, however, there is
a need to ensure that the justice of the people percolates up to influence the jus-
tice of the law (Parker, 1999). A judicial system that is cut off from impulses bub-
bled up from popular restorative justice will be an inferior one (Habermas, 1996).
Equally, a restorative justice that is cut off from the filtering down of the justice
of the courts will be inferior. This is a controversial claim in respect of indigenous
Justice. In a multicultural society, however, it would be intolerable to suggest that
an indigenous girl who did not wish to submit to the justice of the elders should
be denied protection that would be extended to her if she were nonindigenous.
This is especially so if the girl contests her very membership in this indigenous
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group by dint of mixed birth, by attempting to leave the comrm{nity,”or perhaps
even simply by asserting that she “doesn’t want any of that Maori shit” (Maxwell
& Morris, 1993). = . :
Indeed it may be that just as Western Just1<?e has something t'o learn from in-
digenous restorative traditions, so indigenou.s ]u§11ce has something to learn from
the rights of liberal legalism. Today, many indigenous people t%xel‘nselves agree
that fundamental legal protections against the tyrar'my of the majorllty should ex-
tend to all citizens regardless of ethnicity. Thgt said, there are major d.angers in
reimporting restorative justice back into indlgenc?us comrmllmtzes w1_th gdded
Western baggage. A good example is the accrednan.on _of mediators. This 1.(md.of
Western professionalizing project can disempowef' mdngenc;gs elders. While dia-
logue where indigenous elders and Western medlat(?rs?/famhtators exchange the
wisdom of their experience must be a good thing, policies that usurp respected el-
ders for “better trained” nonelders are a threat to good governance (and are un-
just). This follows from our republican analysis that active rfasponsmlhty is the
key to good governance. Indigenous peoples V&:’ho have ex.petrfenced Western oc-
cupation/domination have suffered loss of active responsibility to Fhe most ex-
treme degree. They have suffered most from the dead hand of passive responsi-
bility of the Western state. Few acts of domination could there-fo.rtl: be worse t!lan
to seize back from them those manifestations of active responm!mhty that survive.
There will never be consensus on all the values that should inform 'n?storanve
practices. Most restorative advocates think reinteg-ration into communities, com-
munity development, holism, shared learning, repair of harms, rfastoratJon of re.la-
tionships, forgiveness, and love are values that s!lould_Cf:ntrz?l]yl inform restorative
processes. Many, especially indigenous elders, think spirituality is fundamental. A_\]]
these values are contested to varying degrees within the movement, h_owever. While
dissensus and debate on most values is inevitable and desirable, it may be 'Lh‘at
there must be consensus on certain minimum values that allow the very pos_sﬂnl-
ity of a restorative space. My submission is that these values are democratic de-
liberation itself, equal respect for the voices of all stakeholders, a rule of law that
secures freedom as nondomination and allows a space for those stakeholders to

have a say.

CONCLUSION

This essay sought to understand how people in ordinary fami!ies and communi-
ties can have more of a say in a world dominated by big pus;ness, prof«?ssmnal
politicians, and technocrats. Democratic participation requires demo.cr'a‘tm com-
petence that must be learned through the exercise of active responsibility. Res-
torative processes can be one crucial vehicle of empowerment wl.'lere spaces are
created for active responsibility in civil society to displace pro‘sdonunantly passive,
statist responsibility. Representative democracy with a separation of powers is more



1

38 Democracy, Community, and Problem S"fving:‘

sustainable than direct democracy. There are too many of us and the world is toq

complex for us to find time to participate in a direct democracy, even in endlesg
citizen-initiated referenda. However, the conference-circle technology of demoe-
racy can give us an opportunity to directly participate in certain major decisions
that impact our lives and those of our loved ones. Through this engagement with
democratic participation in complex problem solving, citizens learn to be actively
responsible. This is a deliberative theory’s answer to a representative democracy
that, by failing to cultivate relationships in a community, produces a people “char-
acterized by selfishness, apathy, alienation, lack of knowledge and prejudice”
(Warren, 1992, p. 11). Fishkin, Luskin, and Luskin (1999, p. 8) claim to observe
among participants in their deliberative polling “a gain in empathy and mutual
understanding.” Restorative processes have produced more systematic evidence
of such gains (Braithwaite, 1999).

Once citizens learn to be actively responsible, as opposed to learning to rely to-
tally on protection by a state that enforces passive responsibility, they will be-
come active in social movement politics. Nongovernmental organizations (NGOs)
offer the second great avenue for revitalizing meaningful forms of citizen partic-
ipation in a democracy. They can be as relevant to democratizing global institu-
tions, such as the IMF, the World Bank, and the World Trade Organization (WTO),
as they can be to redemocratizing the state (Braithwaite & Drahos, 2000). Non-
governmental organizations’ influence can feed back into restorative justice con-
ferences as advocacy of making the personal political, by invoking the possibil-
ity of agitating for structural change. The most important way this happens is
when the justice of the people puts pressure on the justice of the law to change.
This indeed is a shared project of the partnership restorative justice advocates
seek to forge.
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