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Inequality and Republican Criminology

JOHN BRAITHWAITE

In this chapter I show that the struggle for equality and checking of power
is central to republican political theory. Although a republican normative
theory of criminal justice does not preseribe maximum equality in criminal
seatencing, it prescribes a principle of parsimony in sentencing that would
have the effect of producing more egalitarian punishment practices than
competing models, such as just deserts. Just as with republican normative
theory, republican explanatory theory is strongly focused on inequalicy (as
a cause of crime). Theories are most valuable when they help us to see a
problem differently and to see changed and effective ways of responding
to it. Republican criminology achieves this because it replaces pessimism
that nothing works in reducing crime with an optimistic vision, Republi-
can theory enables us to sec that: (a) the most serious crime problems in
contemporary societies are preciscely the crime problems we are in the best
position to reduce; and (b) the chanpes needed to effect these reductions
have gathered considerable momentum in Western socictics such as Aus-
tralia since the mid-1970s. These changes are not so much in criminal justice
policies as they are in the support for an effectiveness of social movements
with cgalitarian criminal justice agendas. Republican criminological praxis
involves active support for social movements such as feminism, the envi-
ronmental movement, the consumer movement, and the social movement
against drunk driving and drug-promoring industries such as the alcohol,
robacco, and pharmaceutical industries.

This chapter explains that republicans have moral commitments to
both political and economic equality and community involvement in dis-
approving of criminality. The objective is to show how it follows from these
commitments that political support for certain progressive social move-
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ments is the best way for republicans 1o respond to the crime problem,
After setting out the basics of a republican normative framework cmpiri-
cal foundations for the cllicacy ol this kind of response are il)rpnth‘csizé)d—
th-at reintegrative shaming prevents crime ane that stigmatization causes
crime. Next we address the worry that even if these cempirical foundations
are right, they are foundations for a repressive response that is a threat,
to freedom. It is concluded that repablican shaming constitates freedom
rather than threatens it. I show that shaming of our most serious crimes”

has been historically muted because these types of criminality have been
shclt?rcd from shame by concentrations of power. Then | show how pro-"
gressive social movements are finally mobilizing community disapproval
against our protected criminal specics. | laving made a case for the greater
efficacy of community mobilization over criminal justice systam mobiliza-
tion, I then return to why republican normative commitments :l]'glllc !:or
political support lor social movements sueh as feminism. Finally, I advance
a model of the synergy republicans aught to seek between cc,nmm:‘nit

mobilization against crime and state enforcement. !

In my book with Philip Pertit, Noz Just Deserts, we began a detailed ©
fleshing out of why and how our criminology is republican (Braithwaite
and Pettit 1990). Whereas this book advances a normative theory of crimi-
nal justice, Crime, Shame and Reintegration advances an cxplanatory theory
of crin.m (Braithwaite 19892a}. These theories nuy be found to be wrong in
some important respects. My purpose here is not to defend them. but to
go beyond the two books to show how the republican crimino[oéist will
view the state and the nature of the struggle against crime in a different
way. Not Just Deserts is a normative analysis of how to design eriminal jus-
tice policies, Yet in a way this emphasis is misplaced beeause the republican
cnmia.loiogist must sce the best strategics for dealing with crime as outside
thc.cr:minal justice system. In this chapter I seek to remedy the preoceu-
pation with criminal justice institutions and to set forth what should bcat
the center of the political agenda of republican criminology,

For tI.u: benefit of readers who are unfamiliar with Not Just Deserts, 1
first explain the basic idea of that book— that the pursuit of dominion s
a uscful normative framework for criminologists. Then T explain the basic
idea of Crime, Shanie and Reinteqration —that reintegeative shaming s the
key to erime control, e '

What is Republicanism?

Republican normative commitments dircct us to take both political and
2 economic incquality (Montesquicu 1977, chaps. 3—4; Pettit 1989) and com-
 munity disapproval (Braithwaite and Dettit 19903 Pocock 1977) seriously.
“Sunstein (1988) advances four commitments as basic to republicanism:
-(1) deliberation in governance in order to shape as well as balance interests
 {as opposcd to deal making between prepolitical interests); (2) political
“equality; (3) universality, or debate to reconcile competing views, as a regu-
% lative ideal; and (4) citizenship, community participation in public life.
Consistent with these commitinents, in Not Juse Deserts Pettit and 1
seck to define in a more foundational way the political objective republi-
cans pursuc. We develop a consequentialist theory that posits the maximi-
zation of dominion as the yardstick against which to measure the adequacy
of policy. What is this dominion that we wish to maximize?
) Dominion {5 a republican conception of liberty, Whereas the liberal
%conccption of freedom is the freedom of au isolated atomistic individual,
the republican conception of liberty is the freedom of a social world. Lib-
ceral freedom is objective and individualistic, Negative freedom for the
liberal means the objective fact of individuals® being left alone by others.
“For the republican, however, freedom is defined socially and relationally.
{ You only enjoy republican freedom —dominion—when you live in a social
world that provides you with an intcrsubjective set of assurances of lib-
erty. You must subjectively belicve that you enjoy these assurances, and so
“must others believe. As asocial, relational conception of liberty, by defini-
“tion it also has a comparative dimension. To fully enjoy liberty, you must
" have equality-of-liberty prospects with other persons. If this is difticult to
grasp, think of dominion as a conception of freedom that, by definition,
incorporates the notions of liberté, dgalité, and fraternité; then you have
the basic idea!
7w This conception of dominjon as a target for the criminal justice system
shas two attractive political features for progressive criminologists. First,
*we show that it motivates a minimalism in state criminal justice interven-
: tions. This is the principle of parsimony: If in doubt, do less by way of
+ criminal justice intervention.
» Second, at the same time, dominion requires a highly intervention-
ist state policy to sccure equality-of-liberty prospects. This is the refational
clement built into the definition. When women or Aborigines enjoy lesser
liberty prospects, affirmative action and redistributive tax and economic
policics are commended by the theory. So we have a theory that can re-
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quire minimalism in criminal justice policy alongside interventionism in
¥

-
cconomic policy. ; person rather than an evil one. Even the shaming of the deed is finite in

f duration, terminated by ceremonies of forgiveness-apology-repentance.

A crucial preventive effect of reintegratively shaming crimninals occurs
when the offender recognizes the wrongdoing and shames him- or herself.
i+ Hence, a particular type of crime will be less common in a community
%.whcn that type of crime is subjected to extensive and intensive reintegrative
shaming. Extensive stigmatization, in contrast, will have equivocal cffects
¢ on crime, On the one hand, it will reduce crime through the general de-

“terrent effects of social disapproval. On the other hand, specific deterrence
will be worse than a failure beeause stigmatization will foster the rejection
of one’s rejectors and the formation of subcultures of resistance to the law.

. The principle of parsimony does important theoretical work P::E
tit :u.1d I‘sho.w that it motivates a theoretically driven incrcmcntali;m in
cnmma]_;ust:cc policy—actually a decrementalisn, Republicans, we arpue
arc required to struggle politically alongside the hudgct—curting, cconogmin
rflUOﬂEl]iStS for progressive reductions in criminal justice interventions. The:
nghbr_lcvc.] of punishment is not determined by the just deserts of oﬂicnclic“
crs. The r'aght_lcvcl of punishment, according to the theory, is as low as we
can take it without clear evidence cmerging that erime h't:i increased
result of cuts to the system. e,

Not Just Drscrts argues that a consequence of implementing this ap-
proach will be more equitable pumnishment practices than we ]m\i seen Er‘
could ever see, by following competing philosophics —notably just‘dcsc:)rts
We argue that even though the policy of just deserts is based on c ual ;
pum.:;hmcnt for cqual wrongs and republicanism is not, it is :'cpnb!ic'm(}sm
Fhat in practice can deliver more egalitarian punishmcn,t practices Bc‘musc ‘
just deserts tend to be suceessfully imposed on the poor and liIlSll(.:CCSSf"ll” b
on the rich, a parsimonious policy will be more equitable than a policy 0}1; !

pUFSUiI] r just deserts. Minimali fCie 4] : i i .
s ‘E ] he : nimalist p()!ELILS will tend to be morc qul]tabiﬁ kX vicws or unconventi nal s lhllty., ample. nd th t)’p s of sham-
because of the structural thcorem lhﬂl’ says where desert is greatest pun- ‘,\
)

ishment will be jeast ; ing of criminals that are most often raised as unconscionable are examples
’ of stigmatization rather than reintegrative shaming. Reintegrative sham-
ing, as a communicative, dialogic form of shaming that sceks to persuade
offenders to disapprove of their own criminal conduct is not equivalent to
ridiculing wrongdoers as persons by puiting them in the stocks.

Even though reintegrative shaming is more respecting of persons than
stigmatization, it can be oppressive. Just because it avoids the worst te-
pressive cxcesses of the punitive state and the stigmatizing community,
that is not to deny that reintegrative shaming is a dangerous game. Vic-
tims of violence, after all, arc often ashamed of their victimization (Stanko
1990: 55, 67). Republicans cannot support reintegrative shaming as the
dominant crime control strategy unless they have a clear moral position
on what should and should not be shamed. Saying that all that is being
advocated is the shaming of criminal conduct is not good enough, because
this warrants the shaming of a soldier who refuses to fight in an evil war
against Iraq. Pettit and I argue that conduct should never be criminalized
unless we can be confident that its criminalization will increase dominion
(the republican coneeption of liberty) in the community (Braithwaite and
Pettit 1990). Our contention is that republicans must reserve the reproba-
tion of criminal conduct for conduct that passes this test. Republicans are

A Repressive Idea?

Secking to bring crime under control by community shaming scems
more benign than relying on the punitive state. Shaming is not as op-
pressive as imprisonment. Nevertheléss, shame can be a tool of extraor-
dinarily powerful oppression. The most common and profound concerns
that come to mind are not about shaming crime, but about shaming forms
of deviance that arc not criminal—unconventional political and religious

The Explanatory Idea

I'hc notion that shaming controls crime is an old one. But so is the ;‘i
sccmmgly contradictory notion that stigmatization makes crime éroblcms
worse. The only originality of Crine, Shame and Reintegration is in posit-
ing a theoretical resolution of this contradiction. Reintegrative slnmli)u is
posited as a shaming mechanism that prevents crime stigmati?'\t‘ion 'lgsa
mechanism that increases the risks of crime by the sl’mmcd act:)r M(;rc-
over, t'hc partitioning of shaming mechanisms into two types wit.'h these
opposite cﬁ'c«?ts is advanced as a missing link in criminological theory. It
enables us to integrate previously irreconcilable theories—control qubc.ul-
tural, ]:fbcling, opportunity, and learning theorics. a

RCt.n tegrative shaming is disapproval extended while a relationshi of
respect is sustained with the offender. Stigmatization is disrespectful gaw
miliating shaming where degradation ceremonies are never tc‘t'min:\tc’d by ;
gestures of reacceptance of the offender. The offender is branded an evil cr)- :
._scm and casr outina permrancent, open-ended way, Rcinlcgrati\'c w!nmii-:l
incontrast, might shame an ¢vil deed, but the offender is cast asa ;‘cs‘pcctcgd,
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therefore required to actively support the reintegrativ
whose criminalization uncontroversially protects dominion (such as crimi-
nal acts of violencc), They arc also required to actively oppose the shaming
of deviant conduct that poses no threat to dominion.

Republicanism is a conscquentialist theory that motivates a strong
concern about rights (Braithwaite and Pettit 1990). Yet rights have mean-
ing only as claims that rich individuals and corporations can occasionally
assert i courts of law unless community disapproval can be mobilized
against those who trample on the rights of others. Liberals and republicans

can agree that gay men and lesbian women have a right to be deviane out-
side the constraints of the criminal law.,

¢ shaming of conduct

Yet because liberals are squeamish
about mobilizing community disapproval against those who trample on
the rights of others, liberalism lacks a practical political program for pro-
tecting gays from harassment by the police and other citizens. The liberal
idea of a practical political program is that gays should be able to take the
police to court when they harass them. Although the republican supports
this, it must be viewed as a rather empty gesture, For the republican, rights
to diversity acquire genuince power only when socializing institutions and
community campaigns foster in citizens a concern to be rights-respecting.
Liberal rights can be sterile fepalist gestures; republican rights are active
cultural accomplishments. Strong gay and lesbian rights mowvements are
the medium for sccuring these accaomplishments,

Another way to think about the dangers of shaming is in terms of
Scheff and Retzinger’s (1991) framework about the bipolar cvils of iso-
hation and engulfiment. Engulfment, they claim, was responsible for the
violence of Nazi Germany. According to Scheff and Retzinger, societies
in which the group is cverything (the individual is engulfed) as well as
socictics of rampant individualism (the individual is isolated) risk endemic
violence. Engulfment entails individuals® giving up parts of self in order to
be accepted by others; it means fusion of individual needs with the needs
of the group, as opposed to differentiation of individual needs from the
needs of the group.

We all know what a family that isolates its children is like and what
one that engulfs its children is like. Interdependency, mutual respect, love,
community are needed to avoid isolation in families. But paradoxically,
interdependency and mutual respect are needed to avoid engulfment as
well. An engulfing family, the members of which have traditionally gone
into the professions, might ridicule or label as a drop-out a member who
decides to be an artist, The individuating family, in contrast, while com-
municating honest disappointment and disagreement with a choice of art

Inequality and Republican Criminology

over miedicine, also communicates satisfaction. that the child is capable of
thinking for him- or herself, capablc‘ of brea!qng the mold set bz; p:mél:isl
and siblings. The individuating fam-liy uses mtc‘rdcpcndency l':ln !mu (;,1 :
respect as resources to ensure individuality; social bonds enable Ft e ¢
stitution of a sccure individual self that cannot be engulfed by a fascist or
tom!l}\t:rtlﬁ: ;::E:Llof normative theory, individuating soctal bonds ;n'c one
reason for rejecting a liberal conception of freedom (th.c freedom t Wt 150-f
lated individuals perfectly enjoy) in favor c)'f a rcpubl;can' ‘cml;c?!wt.l?nm(:q
frecedom (the freedom citizens enjoy ina SOlell world whc:: other i 1.7, s
grant them social assurances of liberty) (Braithwaite and Ictflt 19'90.l i_?m
69). A social world where individuals are wha.t Scheffand Rctiz:mgelt ca i
attuncment” with other human beings is not just a happy mec fum ;ctm;
isofation and engulfment. It is a world of social Assurances and I’l;:;] Ens t {11‘
sccure individuation. Familics in such an attuned social world ‘-WI ‘ mo ;;,
lize strong disapproval to protect one mcn.lbcr from an actlof vxoM1 an:i:ne)s
another; they will mobilize disapproval against a member who une cc:n s
another member’s right to be deviant in ways that do not 'thr?n.tt:n omis
ion. What then is the crucial mechanism that guarantees ‘lnd1.v1du:‘1t:(‘mt‘ml
families? Reintegrative shaming is that mcc:hams!n. Shaming is as essentia
to guaranteeing freedom as it s to preveating crime. i i s
"The republican docs not struggle p()lllth’.\-"y fora wu:fc -m \? 1 Ct.io;l -
ing is used in a way that trades a reduction in frec.dOTu or a red u nn
crime. Such a trade-off manifests a liberal way (.)f thinking abm.tt c;_ 1mcr.f be
republican struggles for a world where shamf: is used l?oth to 111.!:1_cz;sc {‘mc
dom and to reduce crime. The widespread liberal belief th:}t a hig 1i cnk ¢
rate is a price we pay for free society, that frcedom. and ci:nmc’ arcm?:oir
into some hydraulic refationship, is wrong. Republican theory opens
eyes to this theorcetical error.

A Uscful or a Utopian 1dea?

The cxplanatory theory of Crinze, Slmme.nm;r Reinn:‘.g{'atim,i. liis “U: ?:;Ez
in concluding that tinkering with criminal justice pohcz{cs wi ';()H;,s(chi
a great difference to the crime rate (se'c, c.§., Gottlrec 5(,)&1 an;‘dcs scbi
1990: 272—73). Like Gottfredson and Hirschi’s, my thc.or) coctllc L lti(;n
what families do is much more important to thc. causation an !pu:vm on
of crime than what police forces do. Docsl:h.:s mean that !tl 1 rcputc r:t
can criminologist shares with theoristls of this 1!k.a s.tmicfmm.l ?r 1:r:)[:z§ o
psychologism? Does this mean accepting the paFmrcha amily a8 our sa-
vation? After all, Crime, Shame and Reintegration hypothesizes tha
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climare than men who are susceptible o being both effecti
objects of reintegrative shaming (scc Hagan et al. 1979). Dics
then, that we should seruggle to keep women locked in'to ‘
uardianship role within familics, which they have demonstra
morc cffectively than men? ;

Social Movement Activism

Deeper cultural changes are nceded. For these, we must look to social
movements like feminism. To the extent the state can make a contribu-
ton, it can do so by cutting the budgets of police and prison services
somewhat and handing thesc resources over to feminist women's refuges.
The women's movement may be the most important social movement en-
gaged in the struggle for a society more free of crime, but it is not the
only one? Before briefly discussing some of these other social movements,
I will make some gencral points about where our greatest erime problems
. lic and why social movements are especially well placed to have an impact

uestion: ill ar i

he republican, the family is nor a man’s cn};t[c, b‘:}';:;a]rt“(’:?qﬂci({;’:i;:s nm
of citizens. The family is not and should net be immnume fron; outsidur;itsy
ap_grqvai resulting from the deliberative pracesses of an active dcmoci'a
Tl *concern for equality of prospects for dominion that republicanis R
Lircs means that the republican must st ruggle apainst p;uri'lrd;' ;ﬂc
989}. Patriarchy is an institutional order that sccures s etcnn(tic I)l (E e
‘prospects of dominion for women than for A BN
resisted by the republican. Furthermore
cause of crime. '

on these crimes.

In Australia, the types of erimes that cause the greatest harm to persons
are domestic violence (IHopkins and McGregor 19915 Scutt 1083), occupa-
tional health and salety and other corporate erimes of violence such as those
. of the pharmaceutical industry (Braithwaite 1984; Braithwaite and Grabo-
sky 1985 1—41), and drunk driving (Homel 1988). The property offenders
who cause the majority of criminal fosses are white-collar ctiminals (Braith-
waite 1979; Grabosky and Sutton 1989; Wilson and Braithwaite 1978).

: + Thereis a common structural reason why these particular offense types
are Australia’s greatest crime problems. All have enjoyed a historical immu-
nity from public disapproval because of certain structural realities of power.
The worst of Australia’s white-collar crimittals have been not only unusu-
ally respectable men, but also men who have been hailed as great entrepre-
ficurial heroes. Violent men have enjoyed historical immunity even from
< the disapproval of the police when they engaged in acts of domestic as-
sault (Flatty and Sutton 1986; Scutt 1983: chap. 9; Wearing 1990). This has
been because of shared values between the offenders and the police about
the prerogatives of men to engage in violence in the personal kingdoms of
their homes. Since police who answer calls about domestic violence are the

cisely the vehic : i
y thevehicles that can and do deliver the changres that will bring a lower o2 i ic di i i
i ' main window through which public d:sapproval might enter the domestic

c;;i:fnc rate. There is little prospect of top-down solutions to the problem’ ’
o H: . . S 2 : : . riat i . i i ' : i
amilies that raisc violent boys because they fail to disapprove of violen  remaneing deomesdi violence from becoming a public e

:Pllso‘dcs \;-hcn they first occur, If the state mandated parent effectiveness preventing domestic violence from becoming ? puilzlic issuc.f |
rainmng, these families probably w : . ) i Australian patriarchy takes the culturally specific form of a male mate-
and UIK;CFH'Ind they It‘I} l ]{ ould notattend. Even if they did attend shi cultu‘rc in lwhich c};m'lcr scgregated dr)irnllcjing is important (Sergeant
O S 1 [11' T . it [l o 1 4

violcnce (\Vi]g():] 'uu% Hcrrnqtb'“ m;t confront members who perpetrate’ 197[:;)3 Women were ngot to be f%m%d in public bars in Australia until the
SO Stein 1985: 286-87). ' ne

1g70s. Pub and club drinking followed by driving is something that most
Australian males have done many times, something which they regard as
important to sustaining patterns of mateship, and something which they
find difficult to regard as shameful. As a consequence of the strong sup-

men. Thus patriarchy muse be
Largue later that patriarchy is 4

‘ i’atri.ar.chy surcly means a gendered patterning of reintegrative sham:

ing. Bu.t it s hardly an cffective strategy of resistance for women to iettison
the obligations they feel to disapprove the wrongdoing of family m}c bon{l‘
as thcy. CONNUC 1o nurture those family members in bonds 0?" lov::n Fi)m
one thing, if my analysis is correct on what is required to ‘sccurc ri. ! tsr
remtegrative shaming is needed to assure women of their right to glai
prospects _of dominion. The republican solution is to strugglcgfor e lcnq;I1

f)f obligation to engage in reintegrative shaming. "The republican qi ‘ 'W
is to change men in this respect, not women, ne Ont)ﬁ
' .Qn how to do this, the republican political theorist is
;f}dmdualistic, cven though the objective is 1o change indivi‘dua!s and fami-3
lacs: AslSunstcin (1988) has argued, active citizenship, communit 1rtid-f‘
pation in public Jife, is fundamental to republican idco’logy. The l’CY Einiicah
must take seriously social movements of citizens, organized inﬂucEcc fro '

below, as vehi essi
, as vehicles for progressive change. Such social movements are pre
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d”:.”g has enjoved in such a patriarchal context, informal
- - T g

by friends and formal disapproval by the courts has been f
by s has been his

the pharmaceutical industry (Braithwaite 1084), social movement activisim
- took some big strides in the 1980s. The Australian Consumers’ Associa-
~tion and the Australian Federation of Consumer Organizations took nch
 more interest in the issue. A national peak council, The Consumers’ Health
- Forum, was cstablished in 1985, which also gave considerable priority to
‘malpractice in the pharmaceutical industry. These groups linked up with
‘Health Action Interpational and the International Organization of Con-
sumers’ Unions to deal with the transnational character of the problems
_they were confronting. Consumer Interpol began in the 1980s to send out
ralerts from Penang in Malaysia about dangerous pharmaceuticals that had
been dumped in other parts of the world so that national consumer groups
could draw attention to the problem if the product was being distributed
in their own country. A particularly important development in the 1980s
% was the cstablishment in Adclaide of the Medical Lobby for Appropri-
- ate Marketing. This group organized letter-writing campaigns and adverse
publicity among doctors when pharmaceutical companies were found to be
i making promotional claims about drugs that were untrue or that covered
%up side effects, particularly when it was third world consumers who were
being victimized. The international reach of the social movement against

then are the bases for my claioy that the
hat do most harm in Australia hav
Hic muted orambivalent disappmv

particular crime pro
1 :.’ beenallowed to congi nue because
abthey elicit, where this limited dican
i amb 3 is limited disaps
FQ]\ a_i _arrosc l}cc?u& of patterns of power, However, since the mid 19705:5‘!
‘these forny ime have bee :
ﬁ i_‘n °c! [‘_”? of crime ]]ﬂ\‘L been targered by social movemens concerned
e L‘,‘ q Lll LUHHI'HH'I:!)’ disapproval about them. The most important of
se was the w ¢ ‘ :
these v i: ;:\\\ nmc.ns rovement. Domestic violence was an important
. (:;lg orthe Australian women's movement in the late nincteenth century
faaue o | Hian wome : enty
{llen gﬁr’)) At ﬁl'S[ the FesUrgent women’s movement of the carly 197?;
Ive any ific: o :
id no ,(E; any significant p fority to domestic violence (Hopkins and
3 I 19 r the mi i
et 1_5 15;)1). By the Mid-1970s, (his was changing. Major conferences
ding 17 - - . emi
includ I‘g ?t er important conferences organized by feminists at the Aus
an Institute imi ’ < a
SC‘ ian ) imf:tc]of .Crmunology, drew attention to the issue as did sub
: q criminological research (Hatty 1985; O’Donnell and (’lrfu ; ks
cutt 1983; Stubbs and Powel] 1989). 11 ' et
Seutt 1 « LhC most important momentum’
wever, came from the feminist refuge .
e * from t ‘ ciuge movement, stratcgically supported
¥ Yerats” working within the state (FHopki i ..
gyt work state (Hopkins and McGregor 1991)."
i 08 : ement has had a considerable impact. Media current
domcqt;ic ﬁ::;:ns no:\f carry a regular fare of stories exposing the evils o
< o . N - . - 0 )
e i anLi.SI olice education curricula, responding to feminist ¢
Aty and Sutton 1986: Scutr 1«
¥ an 986: & 982), have begun o pus i
thait.: domestic violence is a crine and a priovity ¢ ’D"‘ iy i
Ip)o ice sc.rwccs (McDonald et al. 1990; sce also St
omestic violence is now much m
pt;vatc condoning of domestic v ices heard:
privare c ! . voices hear
’}‘E:ZL th%‘ \i'Oiccs of condemnation. And this is progress :
socia e i i ‘ An :
) : movement against white-collar crime in Australia |
cenas vigorous as that in the United States (Ayres and Brait| o UO..t?
ates rCs and Braithwaite 1999:

cha . 1; Cul Qb7
thcp U;“”ll' len ctal. 1 87, Katz 1980). Ii{)\\’C\’CI‘} in the 19705 and 1980s;
Austrs HN consumer movemen i vig : |
t took u )thISTU' i i h (1.
not bCCﬂ seenin prey ! wcs ¢ 1t1: o ,();t:;alt ) i
1t provoke ﬁg]l

1OUS dc(:(l([(.s. f IIC -;ITL(.]]]L Issucs tf
} p An i « Igllq lg‘“g(.d “ rsing Omdac m li ITACLICe O lse
)1011](. Ul)']( cAmpa A ONY nurs h

f ) é‘ my l acn o v d
Car l.llld, ta; SCAMmMs, 1 v i «l p'
3 ) Iﬂd l”l HICC LO!”[’ t”) I'1

o msale consumer procucts
S and nyisreprese i T i -
cpresentations. The Australian criminological research com
higher than it has been given in¥

‘ment activism cnjoys as an approach to transnational critne, a strength not
hared by state law enforcement. Intriguingly, the pharmaceutical indus-
s try’s counterstrategy today is to recruit the social movement against AIDS
to resist “unreasonable regulation of the industry” in the forlorn hope that
this will spced the desperate search for a cure of AIDS.

The late 1970s and carly 1980s saw a social movement against occupa-
tional health and safety offenses organized by the trade union movement.
¢ Today this movement has almost run out of steam because its vision was
 limited in most states to achieving legislative reforms. When these were
i achieved in the mid-1980s, the movement lost focus and direction. Even
- 50, in the state of Victoria over 14,000 workplace health and safety repre-
- sentatives have been appointed and trained by the trade union movement,
' giving an ongoing, if rather quiescent, grass-roots basis for a continuing
movement (Carson et al. 1990).

The environmental movément has cultivated a strong surge in com-
munity support since the mid-1970s (McAllister 1991). In terms of organi-
zation, resources, and ideological cohicrence, it is certainly the most politi-
cally impressive social movement in Australia. It has, however, been less
focused on violations of environmental laws by business than environ-
mental movements in other countries. Instead, it has been more concerned

iolence continues, the public

munity has also given the
any other country,
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i- United States, though considerably less so than in Norway (Berger et al.
1990 461).

In spite of some spirited opposition from the pub and club industry in
New South Wales {Home! 1088: 117), which suffered from reduced alco-
hol sales, nervous politicians held firm with the reforms. In the end, the
alcohol industry wag in a sense co-opted by the movement against drunk
driving via the introduction and aggressive marketing for the first time
in Australia of low-alcohol beers. The marketing campaigns for the new
products were notable for their reference to the risks of drunk driving, as
in Toohey’s “breathe casy™ advertising campaipgn for low-alcohol beer.

Beyond Statist Crimninology

All of the social movements I have described became strong only from the
mid-1970s omvard, What an irony this js for criminology when the mid-
1970s was preciscly the historical moment for the disillusiomment of the
“nothing works” cra to sct in. In the late 1970s, criminologists deserted
utilitarianism in droves to join the “just deserts” movement that ultimately
became a “get tough” movement (S. Cohen 1985; Cullen and Gilbert 1982),
Perhaps nothing does work particularly well if our vision is limited to stat-
ist responses to the crime problem# Republican criminology opens our
eyes to the limited relevance of statist criminology— the sort the state gives
morney to-to practical ongoing struggles to reduce the crime rate,

1f I am right, it is the most severe crime problems Australians confront
that social movements have been making the greatest progress against over
the past fifteen years. I do not suggest that the progress has been decisive
or overwhelming: patriarchy is not about to breathe its last gasp; the en-
vironment continues to collapse; even if some pharmaceutical companies
have adopted a markedly more responsible attitude today, most corporate
cowboys do not yet scem overwhelmed by remorse; drunk driving is not
a problem of the past.

I some progress is being made in the places that count most, statist
criminology is tied to statist statistical methodologies that leave it blind
to such changes. The methodologies of statist criminology churn out data
that arc artifacts of the very patterns of power at the heart of my argument.
Crimes of domestic violence were not counted very setiously by patriar-
chal police forces before the social movement against domestic violence,
which gained momentum in the mid-1970s. Similarly, victim surveys con-
ducted by the Australian government provided a doubtful baseline because
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interviews were conducted in the houscholds where

who committed the violent acts. In fact, statist me

thodologics show that
the problem is getting w

orse because the social movement against domes-

spauses (Hopking and McGregor 19u1).

This is also true of white-collar crime and of crime generally; when a
form of crime becomes more shameful, the community discovers more in-
stances of that form of crime. So if bank robbery is shameful and insider
trading is not, the community will have the bmpression that bank robbery

is the more commeon and more serious of these two probie

ms. This when
we know the fact of the matter 1o be that “the best way to rob a bank is to
own it”
Taking state statistics on white-collar crine seriously is simitarly fool-
ish enterprise. C

donc just this and reached startling conclusions, such as that white-collar
criminals in the United States are disproportionatcly black! Statist crimi-
nology is an edificc built on methodological foundations that render it
incapable of knowing the things most worth knowing about crime s

One response to directing shame against specific forms of erime is that
this is a utopian enterprise, because shaming is not an cffective mechanism
of social control in modern, urbanized, heterogencous socictics. Elsewhere
I have argued that there is no unidirectional historical trend cither toward
or away from the effectiveness of shame-based social control (Braithwaite

1991a). Like Elias (1982) and Goffman (1956), 1 contend that there are

some features of interdependency in modern urban societies that actually -

increase our vulnerability to shae, and others that reduce it.
It is more important to address the specific forms of crime that are the
locus of my argument here. I have alrcady said that criminological research

gives us no way of knowing whether there is more or fess domestic vio- 3

lence today than in the past. What we can say with some confidence, how-
ever, is that domestic violence has become more shameful in the nineteenth
and twentieth centurics. The following description of the shamelessness
of male violence in fiftcenth-century England could not be regarded as an
accurate description of the situation in that country today.

Wife-heating was a recognized righe of man and was practiced w
high as well as fow, Similarly, the daughter who re
her parents’ choice was liable to be locked up, be
without any shock being inflicted upon public op

ithout shame by
fused to marry the gentleman of
aten, and flung about the room,
infon, (Trevelyan 19852 196)
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domestic violence oc- .
curred, presumably in many cases within sight or sound of the persons -

tic violence has made police more sensitive to domestic violence and has -
provided support to women who wish to lodge complaints against violent

riminologists such as irsehi and Gottfredson (1y987) have -

This fact is not only recorded in the history books, but in the courts
as well. Even after World War 11, there is evidence of English lower coulrts
y ) » . " +2 - .
finding domestic assault to be legitimate as a punishment I'olr ‘.’l*\\'lf'(. W 1(;

: i was
had disobeyed her husband (Stratmani 1982: 121}, m}d inc cc: it o 2
matter of right rather than shame in English law until 1891 t mtfa \ >
band could beat his wife. At least in public forums, the beating of w wld
i ") i 7 y t
and daughters today surcly docs invoke more shame, Publu.: (mtc.rg) w 0.1‘rc
surcly ensue if a ducking stool for the disciplining of nagging wives we
i i Sngli n today.
installed in any English tow . N
More generally, the American evidence shows that cnnunl!l al?uut
rim i increase tally since
white-collar crime and mistrust of business has increased suh)st\r:\tr\[m ; inee
, i b : : Nhen Edy
i 7 e the ics cited by Cullen et al. 1987: 43).
the mid-1970s (sce the studic ' . 1987 When fiwin
Sutherfand (1983) wrote in 1949 that white-collar erime flow lsluldlhu"m i(,
of a fack of organized community rescntment agaihst rcsputin /: ¢ :r:;:l -
nals, hie may have been right. But contemporary American :uiu ;m r.. [.10
at ‘ i : s is
d'n"; as well as data from many other countrics, suggests that tius
longer true (Grabosky ct al. 1987). . .
gC.cunmunity attitudes toward white-collar crime today should be :
; ' rn
worry for the republican, but not for lack of shame; rather 1.1}1 conce e
that attitudes can be so stigmatic and punitive. Ina study ofcll\lg 1t counD e
. ) . 3 v a r -
(the United States, the United Kingdom, Fmiandx?\}(l:dz'n,b (orw )}’f()lmd
i “Thakeb (1977
1d Kuwait), Scott and 12
mark, the Nethedands, a e 4 e
manufacture ar

in ¢ ecommended sentence for the
that in every country the r : . nd
sale of potentially harmful pharmaceuticals was molrc sev c::rt: ;!{:\n fo;\;\hcn
| hery.

lary, aggravated assault, and ro
theft, larceny (felony), burglary, . . e
this :;tudy was replicated some years later in Australia, rcsp(?udcnfts :1 1
even more punitive on this item (“The offender is an executive (:( a drug
company who allows his company to manufacture and sc.!l.a dr;:% no:g:;g
that it may produce harmful side effects for most individuals™), rgmd
mending an average of nine years” imprisonment for Rm offic_nsci( Eit;m,_
‘ i stralian Ins
e respondents in an Aus
hurst and Indemaur 1982). Som ‘ \ e
of Criminology survey even recommended capxt:\:) pl;lushm;:nt fgor)s::N ous
i al. 1987).

i i 1 safety offenses (Grabosky ct a
environmental and industria B7). When
I visited Ralph Nader’s office in 1990, they had I‘CCCI‘}tly lost‘ fl ﬁ\‘,c.; fiee
of a person who supported the death penalty fo;‘lbtltsnlncss ;:*;itutt Wd.l whe

ks Dy - X . ' 13 ‘ ]

g t caused loss of life. He believec
sold consumer products tha ch o
victed corporate criminals should not be executed in the n(;ralnri] W ;\C}r, bt
in a defective clectric chair. 1 am pleased to report that Ralph Nac :
not persuaded by this idea. - . !
gimihr!y as 1 reported above, in Australia at least, community atti
arly, as
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cs mvc. become maore intolerant of drunk deiving. So it scems tha \

s of crime that are our most serious problems in /\ustr’tli:l h ‘ b come
r¢ shameful durfng the last fifteen years, Levis (1(;8;%) :il ‘ i '-"”"C oo
nnual reports of the Australian Commissioner for 1 one
“thar for tax cvasion, an offense low

and recent
axation even suggest

: in moral opprobri
but scemingly even less shamefuf | Australi " nas e s
v ~rameluban Australia than in a number of other

countries (Gra . .
e 10708 ( '{ bosky et '11 1987: 37}, the extraordinary moral crusade of
2705 and 1980s against tax dishonesty has improv

among the wealthy and brought to an end the era whe
ans openly bragged abour tax cvasion.®
While we need much mor ati
oy we need much more systematic data on these questions, we haye
ene ghto sugpest that social movements can affect attivudes in 1’\\'131 that
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suading the wayward to “sign the pledge,” rejecting at that time the idea
of reform through government intervention (Beresford 1984: 3).
Within the narrow alistoricism of contemporary social science, re-
scarchers wax pessimistic at the results of drug education programs of
very short duration because of the rather small or insignificant preventive
effects they sccure (Ogborne 1988; Wragg 1987; 1990). Yet any plausible
model of how social movements might transform community attitudes to
drugs (and consumption patterns of drugs) would surely involve gradual
cumulative change over a historical period of many years such as we have
observed with male consumption of tobacco since World War I1. A change
strategist operating with a model of gradual change over a long historical
haul would take comfort from American data on small but significant an-
nual reductions in consumption of drugs such as martjuana and cocaine in
recent years (Bachman ct al, 1988; 1990a). This research shows that during
the years when the social disapproval and perceived health risk of mari-
juana and cocaine use were declining, usage increased; during the years
when social disapproval and perceived risk increased, usage deareased for
both drugs (Bachman et al. 1990a: 176). The change steatcgist would not
become pessimistic because the changes are small; her project only makes
sense with a reform timetable measured in decades rather than years® But
this may be of limited interest to statist criminology, which is loath to fund
projects grounded in historical vision. Parliamentary terms and periods of
incumbency at the head of government research units do not readily ac-
commodate historical farsightedness.

Confronting the Paralysis of Pessimismn

A further basis for pessimism about the capacity of social movements to
reduce crime arises from devotion to what Hindess (1982) calls a “capaciry-
outcome” approach to understanding struggles. According to such an
understanding, it is naive to believe that disorganized social movements
can securce any more than symbolic victories against powerful organized
interests, The capacity-outcome approach assumes that in order to deter-
mine the likely outcome of a struggle all one need do is identify what re-
sources or capacitics are available to the contending parties; the outcome
can then be read off in a prieré fashion. Hence, if the alcohol industry is a
powerful and affluent industey with many political friends and the temper-
ance movement is an cconomically disorganized collection of women, you
can read off the outcome— the alcohol industry will win. Yet the mechan-
ics of history are not so simple. The environmental and consumer move-
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~ments perhaps do lose maore battles than they win, but often enough the

“win against industrics with superior resources. 1 lopking and McGre ror’]s(
{1991) analysis of the Australian movement against domestic \'iu!cnc% ad-
dresses the stricture-agency issue, the extent to which the a

: : ' ) gency of social
movements can prevail against structures of domination:

{‘\n American study found that the existence of local
importam predictor of community progranimes for battered women througl,
t‘hc L_JSA than per capita income, political Tiberalism or the existence of state d&n?clﬁ
tic violence Jegislation (see Tierney 1982: 211). The movement against domesti
violence does scem to be a case of, in this instance, waomen makings théir awn I" :
tory. (Hopkins and McGregor 1991 138) k "

feminist Eroups was a more

It scems that soctal movements can make progress in moral crusades
that appeal to the sense of justice of people. Progressive change is possible
by as-king citizens to challenge a hegemony that unjusily acquiesces in a
certain type of crime’s being fess serious because it is perpetrated by men E;1
a position of some national or familjal power. The appeal of such crusades
can be broad becausc what is demanded is really so little and so mnsistcn‘t
with the rhetoric of Western justice systems. [tis a demand simply li}:;t we
should not afford criminals an advantage in our perceptions of the evil of
thcif deeds simply because they arc powerful. It is a plea for the uncontro-
vc‘rsml notion of treating equal crimes with cqual seriousness. ‘This is cer-
tainly part of what makes progress against the odds more possible for social
movements when they demand that the eriminal law be raken scriously, .

Progress may be casicer here than in so many of the other domains
whcrc_social movements struggle. The traly difficult part of the republi-
can criminologist’s political agenda is to find or build social movements
to mobilize against the excesses of the criminal justice system. Just as the
'sym'bolic power of the criminal law makes mobilization against criminal
Justice neglect comparatively casy, this symbolic power makes mobiliza-
tion against criminal justice excess difficulr.

One of the more sophisticated versions of the capacity-outcome ap-
proach to struggles is Edelman’s {(1964) account that difTuse, disorganized

publics win symbolic victorics, whiie organized interests reccive tangible
rewards. So, for cxample, the social movement against whire-collar crime
gets the symbolic victory of enacting new laws 1o regulate business, but
the powerful players of the industry win the tangible 'vicmry of ensL,lring
that the new laws are enforced only against marginal operators whom the
powcn:ful corporations are quite pleased to have harassed {Carson 1p7s:
Hopkins and Tarnell 1984; ()‘Mn]lcy 1980). Although this madel has cx—’
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planatory power in some criminal justice domains, it would be more of a
concern to the republican if her job were primarily to secure tougher state
enforcement. Buc in fact, when confronted with a domain where the crimi-
nal law is not being taken seriously enough, the republican is more con-
cerned with symbolic victories than with tangible changes to state policies.
The republican analysis is that crime rates are more responsive to patterns
of community disapproval of crime than to state enforcement patterns. So
it is the symbolic victory for the hearts and minds of citizens that is more
important than sccuring tangible changes to state criminal justice practices.
This is not to say that republicans are unconcerned about reforming crimi-
nal justice practices (the nature of such concerns is developed at length in
Braithwaite and Pettit 1990), it is just to say that the republican pursues the
objective of reducing crime with more of an cye to community organiza-
tion than to criminal enforcement.

Although all of these social movements scem to have succeeded in
turning commuaity attitudes against the conduct of concern to them, the
crime control dividends may have been less than expected because a sig-
nificant proportion of the campaigning has been stigmatic. ‘These social
movements have failed to grasp the crucial difference between reintegrative
shaming and stigmatization. Hence, stigmatic features of the social move-
ment against alcohol have motivated a culturally specific form of resistance
within Australian male mateship culture—the denunciation of antialcohol
activists as “wowscrs” (Dunstan 1974). Recent community disapproval of
illicit drug usc has been stigmatic in a way that has enabled drug subcul-
tures to assure drug users that their rejectors are worthy of rejection, In
contrast, the Australian antitobacco movement has been at pains not to
stigmatize users while disapproving of their practices. Even here, though,
a stigmatizing fringe to the movement has fueled subcultures of resistance
in the form of smokers’ rights movements, which are supported by the
tobacco industry.

Similarly, while the social movement against white-collar crime in
the United States has dramatically changed community attitudes to dis-
approval, many white-collar criminals have acquired an immunity to this
disapproval. They also reject their rejectors. An important study by Ben-
son (1990) found that convicted white-collar criminals were more likely
to feel mad than bad about their offending. The reason, I have argued,
is that the stigmatic features of the social movement against white-collar
crime in the United States have fucled business subcultures of resistance to
regulatory laws (Braithwaite 1989b). Consequently, the social movement

regularly fails to bring offenders to a position of shame about their crime.
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Instead, offenders feel angry about being unfairly picked on by antibusi-
Nness Prosecutors.

Similarly, many violent men in Australia reject their rejectors as man-
haters, One reason they may be able to do this is that there is a fringe of the
Australian women’s movement who are in fact man-haters. While the Aus-

tralian women’s movement in general eschews the stigmatization of men,
managing te communijcate disapproval within a continuum of respect for -

men, occasional stigmatic excess has provided symbolic ammunition for

chauvinist cultures of resistance that sustain the moral ambiguity of domes-
tic violence.

The Egalitarian Thrust of Republican Support for
Social Movemcits

In this section I briefly skewch five additional reasons why republican politi-
cal theory counsels the consideration of support for the social movements
I have mentioned. These are (1) the republican commitment to cconomic
and political equality; (2) the commitment to active participation of citi-
zens in community life; (3) the effect of incquality on crime, not only
through the historical muting of disapproval toward crimes of the power-
ful but also, for example, through the effect of patriarchy on the structue-

ing of humiliation; (4) the way social movements can inculcate pride in .

being law-abiding and rights-respecting as well as shame at violating these
norms; and (5) the way social movements can encourage the evolution of
cooperation in regulatory regimes while preventing the evolution of cap-
ture and corruption.

The republican supports social movements that represent the cgali-
tarian aspirations of less powerful groups because a concern with politi-
cal and cconomic cquality is basic to republicanism (Pettit 19895 Sunstein
1988). For Philip Pettit and me, this concern defines republicanism—the
republican wants to maximize the dominion of citizens, defined in a social
or rclational way as equality-of-liberty prospects (Braithwaite and Pet-
tit 1990: 64—65). Women living under the thumb of a patriarch or men

living in abject poverty cannot enjoy equality-of-liberty prospects with the
wealthy, Because republicans also support the active participation of citi-
zens in community life, they have two reasons for supporting the women’s

or consumer movenernts besides their concern about crime prevention—
an equality-based reason and a participation-based reason.

A third consideration is the beliel that incquality is a direct cause
of crime. Inequality of power has allowed our most serious crime prob-
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lems to fester because the powerful have been able to sustain immunity
from community disapproval. Blsewhere I have argued that for more di-
rect theoretical reasons, economic incquality, inequality in political power
(stavery, totalitarianism), racism, ageism, and patriarchy are causcs of crime
(Braithwaite 1991b). Therc is both a noninstrumental and an instrumen-
tal side to this argument, First, much crime, particularly violent ’cnmc,
is motivated by the humiliation of the offender and the off:en-dcrs per-
ceived right to humiliate the victim. Incgalitarian societies, it is argued,
are structurally more humiliating than cgalitarian socicties. Po.r exampl.c,
it is structurally more humiliating to be 2 black in South Africa than in
Tanzania. The more instrumental analysis of the motivation of crime also
rejects Sutherland’s (1983) interpretation that poverty cannot be a cause of
crime becatse it is the rich and not the poor that commit greater numbers
of more serious crimes. According to my morc instrumental analysis, in-
equality worsens crimes of poverty motivated by need for goods for wse :lmd
crimes of wealth motivated by greed enabled by goods for exchange (Braith-
waite 1979, 1991b). Incquality worsens both crimes of the exploited and
crimes of exploitation. .
Social movements affect crime not only by mobilizing shame against
criminal behavior, but also by mobilizing pride in prosocial pattcrnslof
behavior that provide alternatives to crime. For example, the ﬁtatc COIl'tl:lb-
uted to the campaign against drunk driving in Australia w:t.h t:':!cwsmu
advertisements showing role models for responsible male drinking. One

H who o, »
* member of the drinking group would i a nonthreatening way be amate

by insisting that he drive home a drinking companion who had cc:r}311|11cci
too much. Tom Scheff has rightly criticized Crime, Shame and Reiutegra-
tion for not giving enough importance to prideasa c?mplf:mcnt to s‘h:‘\mc
(Scheffand Retzinger 1991: 175). 1t may be that pride in being law-abiding,
caring, responsible, and rights-respecting has more marked cffcc-ts than
shame docs on the thought of being criminal or trampling on the ri gth of
others, 1 give more prominence to shaming in Crime, Shame and Reinte-
gration only because the partitioning of shaming resolves the central theo-
retical contradictions of criminology. At the same time, pride does seem
to be an even more important emotion for the women’s movement .to cul-
tivate than shame— pride in being a woman, pride in resisting patriarchal
domination, pride in persuading men to respect the rights of women, and
pride among the men who are so persuaded. ‘ .
Finally, lan Ayres and I have argued that business regulation schemes
can be more effective if they are transformed from bipartite games hetwc.cn
the statc and a regufated industry to tripartite games in which the third
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player is a community group with an active interest in the particular reg
latory domain (Ayres and Braithwaite 1992). Republican empowermento
community groups in regulatory deliberation can improve the cost cffecs
tiveness and decency of regulatory institutions. Tripartite regulation, it Is
argued, can secure the advantages of the evolution of cooperative regus
lation (Scholz 1984) while preventing the evolution of capture and cor:
ruption. This analysis is of more general criminal justice import than one
might think. This is because the republican believes that many social prdb;,
lems that are currenty dealt with by criminal faw would be better dealt

with by regulatory faw (Braithwaite and Detrit 1990). Hence, for example;

License revocation

' P
XL TRN

License suspension

C;intinal peﬁﬁity

S S R
s

" Civil penalty, "+ -

.. sk b

2 - . . D ; Warning letter . .
the republican is interested in abandoning bipartite state criminal control g
of prostitution in favor of multiparty dialogic regulation that gives both
the women’s movement and sex workers” unions seats at the negotiating
table w el TArrangenieies are pue i eS¢ aith- )
b.lc vhen regulatory arrangements are put in place (Ayres and Braith Persuaslon
waite 1gya).

I have skerched only summary references to these other works that
give further reasons why the political program ol republican criminology
is support for empowering social movements of the powerless, I do this
only to give some sense of the theoretical interconnections within the.

wider corpus of my work and why they converge on the political program
of support for the social movements I have discussed ? 8

v
M

Fig. 12.1. Example of an enforcernent pyramid. The proportion of space at each
layer represents the proportion of enforcement actlvity at that level.

o tralia is a strategic model of how this can be done (Hopkins and McGregor
A 3 atiman 1990).

i 1 9911’:[; :;so im;?)rznnt that progressive social movements lobby f(?r‘ cg'cd-
Ible state sanctioning capacitics against crimes of the powerful. Hus} is
not because social movements should seek to achieve results b.)' relying
g};nbn the state to deter crime. Unfortunately, this is precisely the n.usc.alcula-
tion soctal movements often make. A credible capacity for sanctioning the
\powerful is necessary for enabling dialogic regulation; regulation bZSCd
on reasoning about what sort of conduct should cause us to be proud or
R is point with the idea of
- In Responsive Regulation, Ayres and 1 mak.c this point with t 1€ idea
the enforcement pyramid (Ayres and Brait_hwe.utc 1092; sce aisc] Br:uth‘iv:l;:c
1985). An example of a pyramid is given in Figure 12.1. .In this mode ,] t [c
State signals that it has a range of sanctioning pOSSllblhti.cs throug.h w 11;: 1
it can cscalate if the firm does not cooperate with dialogic regxflation. Tllc
agency has the capacity to escalate right up to corporate capital punish
ment (license revocation). The paradox of the model is that by carrying a
ibig stick, the state is able to speak softly. 1\./Iorc crucially for ic prc:‘cnt
argument, by carrying a big stick, the state is also able to require lti‘\c :m
: to hear the voices of its critics from public interest groups. Tripartite dia-

Synergyy Between State and Social Movement Activion

Thus far T have overplayed the justaposition between preventing crime
through state enforcement and preventing crime by mobilizing social
mavements. I have done this to make as effective a break as possible with
the entrenched dratisme of conventional criminological thinking. But .4.'
fact, my view is that social movements are more effective when they ess!
chew both a total preoccupation with changing state policics and a tota]
preoccupation with grass-roots consciousness rajsing (sce also Grabosky;
1990). Social movements are effective when their strategics recognize the
synergy between these two thrusts. v
The purpose of my book with Tan Ayres is to show how a creatiy,

synergy can be sustained between state regulation of business and publi
interest group activism. First, we arguc for state empowerment and ré
sourcing of weak and disorganized public interest groups so that they ¢
become credible participants in tripartite regulation. From the publicint
est group point of view, they must lobby for their empowerment by thes
state. The synergy between femocrats and the refuge movement in Aus
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player is a community group with an active interest in the particular regu.
fatory domain {Ayres and Braithwaire 1992). Republican cmpowerment o_f,
community groups in regulatory deliberation can improve the cost effec
tiveness and decency of regulatory institutions. Tripartite regulation, it i
argued, can secure the advantages of the evolution of cooperative reguji
lation, (Scholz 1984) while preventing the evolution of capture and cor=
ruption. This analysis is of more general eriminal justice import than on
might think. This is because the republican belicves that many social prob
lems that are currently dealt with by criminal Jaw would be better deal
with by regulatory law (Braithwaite and Pettit 1990). Henee, for cxample
the republican is interested in abandoning bipartite state criminal control 4
of prostitution in favor of multiparty dialogic regulation that gives both
the women’s movement and sex workers” unions seats at the negotiating
table when regulatory arrangements are put in place (Ayres and Braith-
waite 1992). 4 ;
I have sketched only summary references o these other works that

give further reasons why the political program of republican criminology
is support for empowering social movements of the powerless. 1 do this 7
only to give some sense of the theoretical interconnections within the
wider corpus of my work and why they converge on the political program ¥
of support for the social movements I have discussed ?

Synetgy Between State and Social Movenent Activism

Thus far I have overplayed the juxtaposition between preventing crime
through state enforcement and preventing crime by mobilizing social§
movements. 1 have done this to make as effective a break as possible with
the entrenched étatisme of conventional criminological thinking. But in
fact, my view is that social movements are more effective when they es.
chew both a total preaccupation with changing state policies and a total
preoccupation with grass-roots consciousness raising (sce also Grabosky
1990). Social movements are clfective when their strategics recognize the ¥
synergy between these two thrusts,

The purpose of my book with Jan Ayres is to show how a creative
synergy can be sustained between state regulation of business and public
interest group activism, First, we arguc for state cmpowerment and res’
sourcing of weak and disorganized public interest groups so that they can;
become credible participants in tripartite regulation. From the public inter-
est group point of view, they must lobby for their cempowerment by the
state. The synergy between femocrats and the refuge movement in Aus-

k)

License revocation

3
pension

Lice!:ée’ sul:

Criminal penalty
e )

Civil penalty

~ Warning letter

‘Persuaslon

Eig. 12.1. Example of an enforcement pyramid. The proportion of space at each
layer represents the proportion of enforcement activity at that level.

tralia is a strategic model of how this can be done (Hopkins and McGregor
1991; Yeatman 1990).

It is also important that progressive social movements lobby for crccl—
ible state sanctioning capacities against crimes of the powerful. Thls_ is
not because social movements should scek to achieve results by relying
on the state to deter crime. Unfortunately, this is precisely the mlsc.aicuia-
tion social movements often make. A credible capacity for sancti.onmg the
powerful js necessary for enabling dialogic regulation, regulation based
on reasoning about what sort of conduct should cause us to be proud or
ashamed. o

In Responsive Regulation, Ayres and 1 make this point with tht? 1dca’of
the enforcement pyramid (Ayres and Braithwaite 1992; see als? Braithwaite
1985). An example of a pyramid is given in Figure 12.1. 'In this model, thlc
state signals that it has a range of sanctioning possibilitics throug‘h which
it can escalate if the firm does not cooperate with dialogic regulation. Thc
agency has the capacity to escalate right up to corporate capital pU{llSh—
ment (license revocation). The paradox of the model is that by carrying a
big stick, the state is able to speak softly. More crucially for ic present
argument, by carrying a big stick, the state is also able to require tl.u: ﬁr'm
to hear the voices of its critics from public interest groups. Tripartite dia-
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- 'y .
logic regulation at the base of the enforcement pyramid is cnabled by th Criminal Sanctions
capacity of the state to escalate in punitiveness. Paradoxically, if we lop.th
top off such an enforcement pyramid, the state may have less capacity'to
do this. By weakening the criminal enforcement capability of the state, we
end up with a more litigious, less cooperative regulatory regime in which
public interest movements can have effects only by going to court, %
We can translate the same basic model to the arena of domestic vio¥
lence. My theoretical position is that violence within familics is least llkql '
when thosc familics themselves succeed in persuading their members to I
ternalize an abhorrence of violence, to take pride in respecting the righ
of women and caring for others. But sometines familics will fail in-acs
complishing this. Then they must be able to look for support outside,

B3I
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battered woman might scek help from a refuge. With a refuge worker, she ‘ “:J i 'WE_: e :Nu': 5';‘1‘;2‘:.1
might then scck lielp from the civil law (an order restraining a man frox_ﬁ ) . ; ‘l,SEIE:,:;::‘&{E;ll:g“;‘l‘tl{éo;}#i?g‘.pe:23“}‘”.
entering his own house) and ultimately the criminal law (imprisonment o /, ‘“ fs:*;\ﬁ rif lé:‘“{"&m :
of the man). Just as with the business regulation pyramid, the capaci ghic o doafhogten bhatyalaa il

of the victim of domestic violence to show the offender how coutfmﬁé
violence will lead inevitably to more and more dire outside intt:n_fcii}'ti
is empowering for the victim. If the victim is afraid to signal this pq?\_f;
that the state enables her to have, another member of the Family may ha
lt'hc courage to do so. I?amzly n}cmbcrs or domestic violenice w<‘)r.l$<v:_1; ! Iy on it and I have derived from the republican objective of maxi-
ikely to get the attention of violent men only when they can'sign {Philip Pettit and I hav X - of beitte parsimonious in the use
the offender with genuine credibility that he is on a slippery slopeile - izing dominion a presumption in favor o g P

: : : i i to] crimi i i t1g990: 87). What the enforcement
ing to more and more forceful state intervention until the violence stop f‘iﬁe‘crmunal Jaw (Braithwaite and Petti ggth 7) A cenforeement
PO imid shows, however, is a paradox dbout the way the wo .

Equally important to mobilizing outside legal support is outside supp0i ) : | k
. o . SLe e ate i jon enables soctal control to wor
that gives women and their children the economic power to leave a violen: I’)f.'G}Pa,CitY to escalate state m;'?lr vmuobiicz‘ms should be faithful to the
houschold and to credibly threaten to leave should future violence oce gtgc{‘ at less coercive levels. While repu Jductions in the maximtm
: ﬁri') l‘é-Pdnciplc of parsimony by supporting reductio

Obviously, state policies are essential here, and the women’s movemenf ny by supporting reductions in the marimn
the crucial political force for securing those state policics. "ok i %%5 11 sentence that can be imposed for as y
lec

i i ' her as

The hope is not that state enforcement will be so powerful a;}'d"g ¢ Ei:{{é’oi: parsimonious pumshmcn; to ;i?oilissltlhi:?grézc:;:;:;etnacl;(;gfcttmow_

regularly used that it will deter rational offenders. The hope is that ngya}‘r;f g’?tc'nc'; for assatﬂt..Onc reason for 1(11s e ofion

enforcement will be sufficiently credible to empower informal procéss‘?SjO g-aWay‘thc big stick is t}lat nTlddlc-s?zeths cks T ctions ot the peak of

social control, to enable dialogic regulation of violence. State criminal‘,}lf R t least follows if I am right tha't e tcmgi e o the dlalone base
forcement capabilitics are a resource that women, children, and doinesti . ie enforcement pyramid channel social control do

T

2.2. Example of a domestic violence enforcement pyramid.

listifies, however, widespread or automatic resort to impris'z:*mmcnt. They
dfﬂf}""o,nly the capability for and the occasional use of imprisonmen.

Dlence “O[!:CIS 1 (l‘[” 1 1 ar Yy Bhudt Lo f
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capability is also important for securing the incapacitation of some't

Py N N P 3 A
who are beyond reform or civil restraine and for signifying the shame;
fulness of crime. Neither of these fatter reasons for criminal enforcemen

strengthens the hand of communitarian crime control; it does not stllpplanz
1t/ We can conceptualize an enforcement pyramid for domestic{vio ence af
i’ Bigure 12.2.1° The republican envisages that a Jong historical process o
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co-mmunil}' aned state involvement in shaming acts of domestic violence
will result in most citizens"inicrnnlizing the shamefulness nfvi;)lcncc Con-
sequently, most social control will work at the hase of the cnl’m’c;mcnt
pyramid by self-sanctioning with pangs of conscicnce. I 1his fails, the his-
tory ofcnmmunil_\' shaming of vielence will persiade the pcr]wtr'l’t()rs‘ that
others will disapprove of them after they have committed ot of

peners will i an act of vio-
3 ste that no one has 1o confront the oflender direetly with shame
ar this level; :

s an ollender who understands the colture will know that those
who -ﬁnd aut about the violence will be gossiping disapprovingly. 1‘\5 I was
aF pans to arguc in Crime, Shame and Reinteqration, on most u‘f the occa-
sions when gossip hits its target, it will do so without bieing heard by the
target; it will be effective in the imagination of a culturally knowledgeable
subject. If the offender is incapable of imagining the disappro ot
feel about the violence, then someone muast nake clear ll1‘1l I
If family members are too intimidated to do it, then
worker must do it. If disapproval, dialogue
then the formal law must be invoked: first a court order restraining the
freedom of movement of the offender {(perhaps associated wEt’h :;t'rc';t%\ftcr
a specific owhurst [see Hopking and MeGiepor 19o1; Sherman 'm‘d Berk
1984f) and if thar fails, criminal enforcemient, The republican l‘hcrcforc
does not call simply for informalism rather than formalisim: qh:: calls for:;
formalism that empowers informalisn, The effect ufsucccss’f\m iml)lcmcn-
tation of an enforcement pyramid is, however, th :

val others
at disapproval,
a domestic violence
v and counseling, do not work,

an at most social control is
communitarian control rather than state control and that most of the day-
to-day successes are achieved by dialopic regulation, with state regulation
stepping i to mop up the failures. This is also the story of Tlomel's (1988)
work on the reduction of drunk driving in Australia—the formalism of
random breath testing empowered the informalism of dialogic re rtii'lti()ﬂ
wilh‘in drinking groups or by bar attendants. KT

i.hc real power of reintegrative slaming is at the level of prevention:
conscience building. With the very worst eases of deep-seated violence rc:
integrative shaming is quite likely to fail, but then so is everything élse
When things come to this pass, we must do our best with clumsy protcc-l

tive measurces for victims, But the heart of a political program that I suspect

is sh:?rcd by feminism and republicanism is to struggle for cultural and eco-
normic changes that prevent violence long before it becomes unpreventable,
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1. The partitioning of shaming into reintegrative and stigmatizing
modalities is the key theoretical move for criminology to take.

2. Social movements like the women’s movement can aflect the level
of crime not only by shaming critmes of violence but also by inculeating
pride in solving problems nonviolently, pride in caring for others and pride
in respecting the rights of women. .

3. Australia’s most scrious crime problems are domestic violence,
white-collar crime, and drunk driving. These have been allowed to become
our major crime problems because of historical failures of the community
and the state to mobilize shame against these offenses. This historical fail-
ure is exphained by the structural position of men and the structural posi-
tion of those in command positions in the economy.

4. Since the mid-1970s, social movements have worked with the state
and the mass media in a progressively more effective way to raise voices
against the muted and ambiguous disapproval these offense types have at-
tracted, Social movements such as the women’s, environmental, and con-
sumer movements can be more effective in campaigns to get the state and
the community to take sertously the crimes of powerful people than in
many of the other domains in which they struggle.

5. The republican way of thinking about crime therefore encourages
the view that since the mid-1970s in Australia we may have been making
slow but significant progress with the crime problem. This is not being
achicved without sctback and reversal. The excesses of financial deregula-
tion caused a surge in certain types of corporate crime in the mid-1980s.
The stigimatizing of men by some scctions of the women's movement has
fostered resistance and backlash to feminist thought insome quarters, most
tragically among Aboriginal women (Ridgeway 1986). The stigmatization
of business executives by some sections of the consumer and environmen-
tal movements has at times engendered business subcultures of resistance
to regulatory law. But on balance, there has been progress.

6. There is no inexorable march with modernization and urbanization
toward a socicty where reintegrative shaming cannot work. It is likely that
in many Western countries, like Australiz, domestic violence, drunk driv-
ing, environmental crime, corporate crimes of violence, and other types of
white-collar crime have become more shameful in recent times.

7. This empirical view of historical shifts in patterns of community
disapproval can be detached from republican normative commitments. My
theory would be that illicit drug use can never be successfully controtled
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by a state deterrence policy; it can be better controlled by a social move-
ment against drug use, as long as that movement does not stigmatize drug
users. The nincteenth- and carly twenticth-century temperance movement
is not in every way a model of the social movement [ have in mind. How-
ever, it may be that its dialogism and its disapproval of drug abuse contrib-
uted to the dramatic decline in alcohol consumption that occurred during
its heyday. The contemporary antismoking movement is another in which
my analysis would place confidence as a strategy for change. Social move-
ments do not have to be ideologically colerent, and they certainly do not
have to accept republicanism, to be effective in changing pateerns of disap-
proval for crime.

8. Progress with crime does not depend on cubtural changes that are
especially dramatic. 1t does not require our transformation into a socicty
of busybodics, constantly prving into the affairs of other individuals, Such
an individualistic vision would be politically impotent and an authoti-
tarian threat to dominion. Progress FCQUIres us to support progressive
social movements whose agendas include the disapproval of our most seri-
ous crimes. These social movements have effects ar the microlevel. Con-
sequently, shaming will work most of the time in the consciences and
imaginations of potential wrongdoers whe dislike the thought of people
gossiping about them. We are not required 1o confront others daily with
our disapproval (except our children, who are siill learning how to imag-
inc what others will disapprove of ), This is not ta deny that cvery now and
then during a lifetime, most of us will encounter viofen people who lack
conscience, who fail to imagine the depth of disa pproval others feel roward
their violence, These people we certainly must confront. For most of us,
this is not a month-to-month demand on our republican obligations. The
month-to-month demand is to be active in one progressive social move-
ment or another. Republicans do not have to be busybadics of daily private
life 50 much as activists of public life, participants in a collective struggle
for a republican culture.

9. Social movements can reduce crime not only by mobilizing dis-
approval of crime but also by attacking the structural roots of crime,
Patriarchy is a structural cause of domestic violence, feminism a social
movement that addresses this cause. Corruption in business-government
relations is one reason why regulatory agencics cover up corporate crimes;
consumerism (in the Nader public-citizen mold) is a social movement con-
cerned with addressing this structural basis of crime,

10. Reintegrative shaming directed at the kinds of crime that republi-
cans struggle to have recopnized as ¢rime is not repressive. Reintegrative
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shaming is as nccessary to increasing freedom as it is to reducing crime,
Liberals are wrong to conclude that a high crime rate is a price we pay for
freedom. A high crime rate is one of the consequences of the limited con-
ception of freecdom in liberalism. o

11. Republicans believe in individuation, because dom[mm‘] is some-
thing individuals enjoy as individuals. For rcpublical?s, Ewc?tl1 Endwuh}nl
isolation and engulfment by the group are evils. Individuation ina social
world is sccured by a system of social assurances, including rights, Re-
publican rights are best sccured by reintegrative shaming of those who are
not rights-respecting. Liberal riglts, in contrast, are empty legal gestures
of limited practical use to sccuring individuation in a social world infused
with relations of power. .

12. The republican is interested in exploring synergics bctwccn? :‘:ocml
movement action and state action that will increase dominion for citizens.
In the domain of crime control, the task bs not so much to get the state to
do the job but for the state to empower citizens and movements of citizens
who are ultimately our best hope for a reduction in crime,
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Notes to Pages 267-85

28. See the discussion in Yeager (1991), especially at chap, 3 and PP, 225-26
29. See gcncm!l_\' the discussion in Yeager (1‘,91)" chaps. 6 511(! 8. ' '
_ fU»t_SL‘C“UI:J 309 [a] [3] of the 1972 amendments simply states that, upon a find-
Al 5702 Olr e e e P the EPA st
all issu : in plv. .. or he shall bring a civil
action” (emphasis added). The lepislative history of the act is also unusually ¢l
that cn‘l'nn.'cmcm was to be mandatory, See \‘c.m'cr {1991: rR(;--ﬂ;). e

3. Sievea Club v Tyain, §s7 15 2d g8s 4By (sth Cir. 1977).

32. EPA Teadquarters Enforcement Memorandu
Administrazive Ovders, and Ceomt Actions Unede ‘
Pollutivn Contral Act Amendments of g~z
original).

33. Sttement of Richard 1. Droe

“Compliance Monitoring,
r Section 1o of the Federal Water
< oMardh 20, 1974 (omphasis in the

van, chief assistant ULS, attorney, Los A
33 Su _ . ' ovan, y, Los Ange-
hs{,{ inl wrre-.‘rfurtn of Symiposisont 822 Whte Collary nstitsetional Crive: Its :Mcmm'anfnt
A 'A;‘rm{\'m {Sacramento: California Department of Justive, Burean of Criminal
Statistics and Special Services, TORE), . 6y,

bl . . by .

34. EPA Teadquarters Enforcement Memoranduwm,
berween EPA and the Justice Departme
ber 3, 1976.

3s. Ibid.

36, Conversation with author, FPA e

regarding correspondence
ntoan problems in enforcement, Decem-

aderineers, spring 1y78,
Chapter 12

'I'l.!is chapier is in part stimadated by hiserssions of iy calier work with Neaire
Naffine, the late June Fielding, and Bersy Stanko, UE;[(JI'IIH]MC])" 1 have t%kcn
only pathetically small steps down the three paths suggested by these scholnrs‘ M
than-ks to Ross Flomel, Andrew Hopkins, Toni Makkat, David Nelkin, and Pili“
Pettit for extremely helpful comments on an carlier draft of this work. ’ d

* 1. For the philosophers who arc shocked by such a casual definitional gestalt,

here is a formal definiti d 1oy ini i
ition, A person enjoys full dominion, we say, if and only if:

a. Sth cnjoys no less a prospect of liberty than is available to other citizens,

b. It is common knowledge among citizens that this condition obtains, so
that she and nearly everyone else knows thar she enjoys the prospect mcntio:;cd'
she and nearly everyone else knows thar the others generally know this too anti
50 on. '

¢. She enjoys noless a praspect of berty than the best that is compatible with
the same prospect for all citizens (Braithwaite and Pettit 1990, 64-~65).

2. Needless ta say, I am not impressed by the theoretical or empirical bite of
P_&cllcr's (1973) arguments on the cfect of the women's maovement in causing the
rise of a new female eriminal {see Adler 1975; Box and IHale 1983; Scutt 1980; Smart
1979; Steffensmeier and Stefensimeier 1980). , T

3. Itshiould also be noted that this social formation accounts for Australia’s other

major viokence problem, beyond domestic violence. This is male-on-male violence
)
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macho responses to insult or humiliation, mostly by young working-class males,
in the context of drinking at pubs, clubs, and other entertainment venues (Tomsen
et al. 1991).

4. Purists who clainy thar statism does not exist in the English language can read
it as a translation from the French {dtatinne), a language more accommodating to
republican writing,

5. According, to republican eriminology, among the many things that are criri-
cal to know, two of the distinetively republican things are: (1) s it trae that when
we come Lo view a certain type of erinie as shameful, we are Tess likely to engage in
it? (2) Is it true that an clfect of the campaigning of social movements has been to
make some of the most serious types of crime more shameful?

6. The high point of this moral crusade was the extraordimary event of 2 National
Tax Summit. Business, union, and community leaders were invited to the chamber
of parliament to address the prime minister on what needed to be done to return
to a fair tax system that citizens would respect.

7. As Gushlicld says of the nineteenth-cengury heyday of the Anierican temperance
movement, “Sabricety was virtuous and in a community domivated by middle-class
Protestants, necessary to social acceptatice and to sclf-esteem.™ In contrast, by the
mid-twentieth century or catlier, “Abstinence has lost much of its ability to conler
prestige and esteem™ (Gusfield 19632 4).

8. A fully fleshed outr theory of this sort would have to give an account of how
entreprencurs can create new waves of drug use until an effective community re-
action takes hold —marijuana in the 19608, heroin in the 1960s, cocaine in the 19808,
amphetamines and L.81) in the 19605 with a resurgence in the 1p9os, Daes commu-
nity reaction occur wave by wave, drug by drug? Is there 2 hopeful new ideological
turn in commumity reaction today, where aif drugs, tobacco and aleohol included,
are being bundled together as harmful things to put into your body? Are parents
today who fail to cducate thelr children about the generic undesirability of drugs
at tisk of being cast as negligent parents? Are smoking parents now vulnerable
to community expectations that they have an obligation to confess their own stu-
pidity to their children?

9. The republican commitment also implies support for the crime victims’ move-
ment more generally (Braithwaite and Pettit 1990 91-02). But this is a more diffi-
cult question T must feave for another paper.

10. Lam grateful to the late June Fielding for suggesting in a seminar that the en-
forcement pyramid idea might be extended to the domain of crimes against women,
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