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rockets. Regulatory growth and innovation must be continuous and must be resp0n
sive to business growth and innovation.

ticipated pre-tax profit . .. is insignificant relative to the reasonably expected tax benefits’,
(i) “that inappropriately eliminates or significantly reduces tax on economic income’®
Australia, aggressive tax planning can mean engineering transactions that generate tax
sses, excluding income from taxation, deferring recognition of income into a later year, or
nverting income into a different, lower-taxed form. Contrivance is used to ‘shelter” income,
ealth or capital gain from being taxed, for example by artificially valuing intellectual prop-
ty rights that are moved to tax havens, Most aggressive tax planning involves the asym-
etric treatment of losses and profits across two or more taxable entities. Funds are shuffled
mong entities so that the losses will be held where they generate a maximum tax loss and
e profits flow to where they are untaxed (or less taxed). Because aggressive tax planning is
haracterized by innovation in finding new ways of getting around the intended effects of
ax rules, legal definitions with too much specificity and insufficient adaptability risk cap-
ring known tax shelters without netting newly emerging tax products. I have argued for a
oad definition of aggressive tax planning as * a scheme or arrangement put in place with
e dominant purpose of avoiding tax’® In terms of Australian law, this conceives of any tax
anning that the courts find to be a breach of Part IVA of the Income Tax Assessment Act
936 (Cth), Australia’s general anti-avoidance provision, as aggressive tax planning. Michael
raetz in a more light-hearted, but more communicative vein, characterizes shelters as deals
one by very smart people that, absent tax considerations, would be very stupid’?

Some readers may think this heads on a tangent from this book. They would be in error
two ways. The most important proximate cause of the Global Financial Crisis up to 2008
as flaws in the financial regulation of banks. In 2012 and early 2013 that is no longer the
roximate reason the crisis continues, why most of the west continues to be in recession.
iscal crisis driven by aggressive tax planning is now a more important proximate cause. All
estern economies now face a situation where many of the most profitable companies that
perate on their shores pay no company tax or almost none. This is not a problem China
ces. A company that makes profits in China but fails to leave a reasonably proportionate
x payment behind knows they risk being sent packing. This is one reason authoritarian
apitalist societies like China® are building formidable competitive advantages over liberal
apitalist economies in contemporary conditions of financial engineering, In the west, this
ew proximate cause of national insolvency is driven by corporate cultures and professional
ultures of greed akin to those that caused the banking crisis, and permitted by the same
wverly narrow rulishness of financial law. Ruthless competition between lawyers, account-
nts and financial advisers in the tax advice market, just as in the market for advice on
nancial products, is also a shared root cause, as explained by one distinguished New York
ax lawyer interviewed in 2001:

Let us now consider in turn these six reforms as suggestions for a new way of layermg th
ideas in this book, starting with the first two grouped together,

1 and 2. Rules should not trump principles; both rules and principles must become con
tinnously responsive.
A transformation of the judicial culture of finance transnationally is needed toward accept
ing a regulatory approach that requires rules to be interpreted in the light of overarchin
principles when those rules are gamed. Most national judicial cultures hold that if speqﬁ
rules exist, those rules will be found to trump principles. Better to craft rules as instantia
tions of principles. So there must be legal principles set down in statutes that guide th
design of financial products and finance organizations. Then there can be detailed ru
that define what you can and cannot do if you call yourself a bank and/or are hcensed
a bank, other rules for when you are licensed as a credit union, others for a partnershlp
financial advisors. The important thing is that all financial organizations and all ﬁnana(
products follow rules that the law justifies in terms of general principles. This means it |
longer possible to create unregulated financial products or financial organizations of a forr
that the law has never conceived. If your new financial orgamzatmn does not fit the rules
bank or a credit union must follow, whatever kind of entity it is, it must follow the px
ples regulating all financial organizations. Even though it does not have a positive licence
as a bank or a credit union, a regulator can take it before a judge, argue that its unethic
conduct fails to meet the principles that regulate all financial organizations, and reque
that the judge negatively licence it (close it), nationalize it, or order its reorganization unde
the supervision of the regulator in compliance with the principles of the law. '

Likewise, such an approach would have made the concept of ‘unregulated derivative
impossible. Any financial product would be regulated by the principles that justil
rules that apply to all financial products, New kinds of derivatives will be traded wil
rules to guide that trade, but are always vulnerable to being struck down by the courtsfo
non-compliance with the principles of financial law. When particular kinds of derivat
become popular enough, it becomes economacaliy efficient for the state to investin t
adaptation to give the law specificity of content in relation to those newly common der
tives. Why is this important? It gives less innovative players who are not financial engi
who cannot afford a sophisticated legal adviser, a path to trading this new product th
lowers their transaction costs and increases certainty for them through a law thatin
lays down an acceptable recipe for a particular kind of product and a legal way of tr adin

Conceptually, this is not particularly radical in financial law. Many national tax law
recent decades have acquired General Anti-Avoidance Rules. These are mis- -named:’
because they are actually principles. Their legal formulation varies from nation: to natio
and varies in breadth, being quite narrow in the range of tax behavior touched inU
for example, compared to Australian, New Zealand or Canadian law. When the US Treasu
injtiated a discussion in 1999 on the need for a general anti-avoidance principle;y wh;c
the US literature is called a General Anti-Abuse Rule (GAAR), its conception of an’
tax shelter was similar to the Australian conception of ‘aggressive tax planning" A shelter.
would be caught by the GAAR involved attemptmg to ‘obtain a tax benefit in a tax av voida

In Arcadia, tax lawyers would discuss with each other what was a fair interpretation confident that
the IRS would be looking for that fair interpretation and that the courts would be looking for it as
well. The worm in the apple was progressively more ruthless competition for tax business that was

* E Kleinbard “Corporate Tax Shelters and Corporate Tax Management’ (1999) 51 Tix Executive 235.
i ¥ Braithwaite, above n21, 16,

» M Graetz quoted in Department of the Treasury, The Problen of Corporate Tax Shelwers: Discussion, Analysis
il Legistative Praposals (Washington, D.C., Department of Treasury, 1999) v.
¢ 7 The term authoritarian capitalism comes from W Thornton and § Thornton, Toward a Geopolitics of Hope
transaction’ where a ‘tax avoidance transaction’ is any transaction (i) ‘in wh;ch reasonab Thousand Oaks, Calif., Sage Publications, 2012},
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not under the control of any single set of professional norms, certainly not those of tax Ja

alf)ne. Accounting firms, investment banks, financial advisers, all with in-house lawyers corii:
with law firms for advice.? WYEIS cory

With tax law, as with banking law, it is important for the law to be sufﬁcientiy'pn S
ple-based to support many spaces for ethical deliberation about the purposes of the' 1;:

deliberation that is ultimately refereed by legislatures and courts that enforce angd 1
tle principles which dynamically adapt. In both tax and banking law it is vita] to re B
benefits of rules—clear guidance to taxpayers, investors, depositors in common situ'g
while judicially enforcing principles informed by ethical deliberation in business to
the pathologies of rules discussed in chapters such as that of Campbell and Loumg
One is reminded of the lessons Joseph Rees™ and the Kemeny Commission™ drew
Three Mile Island near nuclear meltdown as one reads this book. The problem th
was that operatives and managers of the plant had become rule-following auto
response to an excessively rulish regime. Consequently, when a massive systemic crisis
the.engmeer;ng environment arose, they had lost the art of thinking systemically éiﬁb’n
their own safety system. How can one but compare this to our editors’ discussion’ of the
conclusion of the British Treasury Select Committee in 2012 that “The FSA has con’é :
trated too much on ensuring narrow rule-based compliance, often leading to the coklectfbh

ey fou

of data of little value and to box ticking, and too litle on making judgments about what yilf

cause serious problems for consumers and the financial systemn.’#2 '

It ha:s been demonstrated to a degree in some tax jurisdictions that it is possible fofité:x:.: :
law to list rules for transactions that are common, leaving judicial enforcement of p'r'iht" '

ples, and in particular a general anti-avoidance principle, to mop up when unusual trans
actions or entities, such as those engineered to be unusual, are in contest. In the list ¢

S}Jggestions beio.w, [ attempt to be specific with the tax example about how a transforma.”
tion of transnational legal culture could be accomplished that would create a space for.

continuous dialogue about an ethical legal and financial culture;®

g;)) Define the overarching principles and make them binding on taxpayers.
the scheme “works” as a shelter from detailed tax rules, -
((:3 Define a set of rules to cover each complex area of tax law.

* Braithwaite, above n21, 197,

145"1 4(;nmpbeli and Loughrey above n20; Braithwaite, above n21, also summarizes some of these patho[ogics:.:.

* IV Rees, Hostages of Each Other: The Transformation of Nuclea i f 230,
or \ ; r Safety Since Three )
University of Chicago Press, 1994), ! - e o (Chk“g‘:’_
# |G Kemeny (Chairman, President’s Commission: The Need Fo : ingto
DG 108 eed For Change: The Legacy Of TMI (Washxngto;;.-

32 » . . Y
Goverrll—lng:;: 1Dgf Ai(;ﬁmﬁt:l;&sz)’rﬁa;ury Committee, Fixing LIBOR: Some Prelimtinary Findings (London, HM
: This I‘lst is only a stightly r‘evis'ed ve.rsitm of the list that appears in Braithwaite, above n2l, Chapter 10. {5
Other elements of the legislative history of specific statuses ¢an also be mobilized to this end, for example:
expianatory' memorenda and second reading speeches in the Australian parliamentary context. Both New Zealand
and .Australm revised their Acts Interpretation Acts to complement their General Anti-Avoidance provisions, See
Sections 154A and 15AB, Acts Interpretation Act 1901 (Cth); Section 6-6B, Tax Administration Act 1994 (NZ).

ap the
atit_)' s—-
regulate
ghrey.
from' e

matons in

Make one of those overarching principles a general anti-avoidance principle Wthh '
states that schemes are illegal when their dominant purpose is a tax advantage, even if.

Urge the legislature to lay down, perhaps throu gh an Acts Interpretation Act, thaf :in 2;5_.-
contest between a rule and an overarching principle, itwill not be the rule that is binding.:
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That is, the principle is not merely used to assist in interpreting the rule. Rather it is the
principle that is binding, with the rules used to assist in applying the principle.

e) Inacomplex field of tax, write specific sets of rules for the most commonly used types
of transactions or business arrangements. This might involve a dozen different sets of
rules to regulate concrete arrangements. Such rules actually merely specify examples
of how the principles apply.

Follow each of the dozen sets of illustrative rules with the explanation that the reason
for the rules being this way in this concrete situation is to honour specified overarch-
ing principles. This is a way for the legislature to make it clear to judges that it is the
principles that are the binding feature of the law. Hence when a legal entreprenenr
reengineers concrete financial product number 11 as an 114, or corporate structure
number 9 as a 9A, to get around the law, judges must go back to the principles to
decide what to do.

) When judges fail to do this, reverting to old habits of privileging rules, enact a simple
statute that says the 11 A shelter violates named principles in the tax law and should be
disallowed in future, Its effect is simply to strike down the court’s precedent in the 11A
case and to engage the judiciary in an ethical conversation with the legislature on the
clarity of its intention to have principle-driven tax rules.”

{h) Foster educative dialogue with judges, company directors and the community about
~ the principles in the tax law in the hope that conversations among judges and tax
practitioners, around the Boardroom table and around the table of dinner parties will
develop shared sensibilities and corporate cultures oriented to those principles.

A transformation of judicial, rulemaking and drafting cultures to become continuously,

3 and 4. Increased reliance on more holistic justice that creates spaces for deliberation
_ of ethical cultures.

However well it is reformed, the formal law of finance will continue to deliver impunity to
nost offenders, It will continue to allow individuals and entities who are not the largest vil-
ains to be scapegoated to create the false appearance that the rule of law works, Thisisalong
established empirical finding about corporate crime enforcement in finance and beyond.*
The US pharmaceutical industry in the 1970s even had ‘Vice Presidnts Responsible for Going
o Jail’; lines of accountability were structured so that they would take the rap if top man-
gement broke the law. After a period of faithful service as the Vice President Responsible
for Going to Jail they were promoted sideways to a safe vice presidency.”’” Experience with
estorative justice in corporate regulation, such as with enforceable undertakings at the
~ Australian Competition and Consumer Commission of the 1990s,% shows that a regulator

# 1 am indebted to conversations with Daniel Shaviro of New York University and Ernst Willhetm of ANU
or this thought.

* B Fisse and ] Braithwaite, Corporations, Crime and Acconntability (Cambridge: Cambridge University Press,
- 1993).
¥ § Braithwaite, Corporate Crime in the Pharmaceutical Industry {London, Routledge, 1984).
* For a discussion of this program as it operated in the 1990s see C Parker, "Restorative Justice in Business
Regulation? The Australian Competition and Consumer Commission's Use of Enforceable Undertakings' (2004)
7 Modern Law Review, 209,




280 JOHN BRAITHWAITE CULTURES OF REDEMPTIVE FINANCE 281

can initiate a large number of restorative justice conferences to repau‘ the harm of ; many
different offences at a lower cost than a smg]e criminal or civil case in the courts.

The key move of restorative justice in response to the scapegoating challenge is to d1s~
place proportionate punishment as a cardinal virtue with a more plural lens for seeiy
the multidimensionality of justice, This allows for the possibility of ‘emotionally mtelhgem
justice’ based on high profile rituals of apology and leadership toward ‘justice asa better
future’®® It allows for corporations to requite their criminality by taking compliance. ap
through a new ceiling for their industry, combined with formal undertakings to measure:
the performance of competitors to evaluate whether they follow the reformed bank up -
through that ethical ceiling,” It allows for organizational renewal by replacing culpable
leaders with more ethical ones as a just remedy, combined with cultural retaining for mid-:
dle and lower-level people. It allows for victim compensation, for environmental clean-up;. '_
for consumer education initiatives toward the prevention of future victimization. It allows
for a program of corporate cultural transformation. Indeed it allows for, but of course
cannot guarantee, whatever it is that stakeholders in an injustice say would allow them tg
believe that just repair has occurred, Of course there must be upper limits placed on unjust
excess in demands, but under those limits, restorative justice does not pre-judge what pro-
portional justice means. That is something for stakeholders to settle in a conversat;onal
contest of what justice should mean.

Of course formal law also allows these things. Indeed we saw in Chapter 9 (O’Brw:n)42
that deferred prosecution agreements (also discussed in Ferguson’s chapter)* can create a
space for a more restorative form of justice that allows many of them. Generally they have
not done so in the past, with only 79 of the 258 negotiated prosecutions in the University
of Virginia database cited by O’Brien involving an external monitor."* Even when there are
external monitors, they can approach their task as a purely technocratic one of compli-
ance system reform rather than as catalysing culture change. O’Brien finds culture change
to be a hopeful prospect in monitor cases like HSBC. Monitors can emulate the light
John J. McCloy put on the hill as an external monitor of the Gulf Oil Corporation in
the 1970s.** McCloy challenged, cajoled, coaxed and caressed the ethical core of Gulf. He
engaged with their corporate culture and invited external aundiences to join in a conversa—_
tion with that corporate culture to transform it. p

The idea of deferred prosecutions is an evidence-based one, Criminological data on'
common crime shows that prosecution is more greatly feared before it happens, but once
felons have been prosecuted they mostly conclude it is not the end of the world; thenceforth
the prospect of future prosecution no longer holds an imponderable fear in their imagina-
tions. Interestingly, in the randomized controlled trials of restorative justice in Canberra,
a restorative justice conference increased the fear of a future prosecution, sharpening the

sword of Damocles.* There is also strong evidence from the United States that when a
full-time resident inspector is located at a coal mine with a corner-cutting safety culture,
he best of these resident inspectors work with unions and local communities to challenge
hat safety culture in a way not dissimilar to the corporate cultural work of McCloy at
Gulf. Mines selected for having an unusually high risk profile in the US were put into the
esident inspector program; these mines finished with accident and fatality rates that were
vell below the national average.*” For the same reason that restorative justice is an evidence-
based idea for improving regulatory outcomes,” the reform we have seen in South Korea,
Australia and beyond since the Asian Financial Crisis of tax authorities like the Australian
Taxation Office and securities regulators like ASIC basing a resident supervisor in the cor-
orate headquarters of many firms is also a good idea. In practice, however, these “key cli-
nt managers’ routinely succumb to a client service mentality and eschew the challenge
f being the irritant to the corporate culture that McCloy was at Gulf. Or worse, they can
ecome merely a post-box from regulatory HQ, delivering advice on new rules and policies.

One check on this risk of capture can be bounty programs for whistleblowers, a prospect
that Justin O’Brien also signals.” Empowered whistleblowers pose the danger to a resident
nancial supervisor who is overly comfortable with an abusive corporate culture, the danger
f revealing something the supervisor failed to expose. More variegated checks and balances
s a way of thinking about the separation of powers is the key idea here, where separated pri-
_ vate powers can be just as useful as separated public powers.™ There are many ways of doing
his. For example, there is a current strategic policy conversation in Canberra about experi-
menting with private contracting of tax audit combined with contracting to a different firm
reasurement of the effectiveness of different private auditors and their outcomes compared
with those achieved by state auditors. One advantage of such a privatization could be that
t would provide a more independent check on ATO key client managers who were slothful
r captured. Yet another option is a corporate policy, perhaps mandated by law, that any
ndividual who observes a breach of any corporate ethics policy must not only report it to
heir supervisor. If they do not receive a written report back from their supervisor that either
oncludes that no breach occurred or indicates what has been done to fix it, the employee
s then in breach of the ethics policy if she does not report both the original alleged breach
- and the failure to hear back on its resolution to the Board Audit Committee.” Given that
' Board Audit Committees in most countries mandate outsiders whose job it is to challenge
the ethics of the corporate culture, a policy that forces a free route to the top prevents middle
- managers protecting top management from the taint of knowledge of illegality.

* For  discussion of this aspect of the Canberra Restorative Justice experiments led by Lawrence Sherman
7 and Heather Strang and for a wider discussion of the criminological literzture on the Sword of Damodes, se¢
- ] Braithwaite, Restorative Justice and Responsive Regilation, {Oxford, Oxford University Press, 2002) 117-122.

7 ] Braithwaite, To Puunish or Persuade: Enforcement of Coal Mine Safety (Albany, State University of New York
. Press, F985) 82-83.

*# § Latimer, C Dowden and D Muise, The Effectiveness of Restorative Justice Practices; A Meta-Anlysis (Ottawa:
- Department of Justice, Cariada, 2001); Braithwaite above nd6; L. Sherman and H. Strang, Restorative Justice, The
Evidence (The Smith Institute, 2007).

¥ O’Brien above n42.

¥ J Braithwaite ‘On Speaking Softly and Carrying Big Sticks: Neglected Dimensions of a Republican Separation
of Powers’ (1997) 47 Uniiversity of Toronte Law Journal 305,

# The Exxon corporation had and probably still have a policy to this effect. Interviews with the Controller,
General Counse} and Auditor-General of Exxon Corporation, New York.

# 1, Sherman ‘Reason for Emotion: Reinventing Justice with Theories, Innovations and Research’ (2002) 41
The American Society of Criminology.
* Froestad and Chearing, above nl4,
# This was one of the things Sclomons Carpets did in one of the Australian consumer protection cases; see
Parker above n38. s
2 ] O'Brien “The Sword of Damocles: Deferred Prosecution and the Search for Accountability) this vo]umc
4 Ferguson, above nl6.
# B Garrett and ] Ashley, Federal Organizational Prosecution Agreements, University of Virginia School of L:m.
at libJawvirginia,edu/Garrett/prosecution_agreements/home.suphp.
4 T McCloy, The Great Ol Spilf (New York, Chelsea House, 1976},
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What formal western law lacks when it applies techniques such as deferred prosecution
is a philosophy of why allowing justice as repair and redemption should be the mainline
response even when doing so involves a breach of the principle of proportional punishment,
A restorative justice philosophy allows us to accept that if a victim wishes to forgive in return

for some other dimension of justice beyond proportional sanctioning, after discussing the

option with other stakeholders, this can be just. Again, there is nothing new or radical in thig
approach. Islamic law and most forms of indigenous law across the world allow victims to
forgive even murder after a ritual of healing and exchange of gifts if that is the justice thejr
family wants. It is western criminal law jurisprudence that sees forgiveness as selling justice
short. Western legal traditionalists obsessed with proportionality of punishment must now
confront the recent criminological evidence that forgiveness can greatly reduce the suffering
of victims,” can reduce crime and violence,” including financial crime.™

We need the greater frequency of formal criminal enforcement of financial crime that
would be allowed by reforms 1 and 2. Restorative deliberation might also be considered
because it is quicker and cheaper, being based on consensual deliberation among the stake-
holders in a breach of law or ethics. This also means it can be deployed on a wide front com-
pared with costly litigation, and for early intervention, as soon as any stakeholder asserts
a credible challenge to the ethics of a corporate culture. Because it is cheaper, preventative
and open to non-zero-sum solutions that leave both the corporation and its victims better
off, restorative justice can improve the performance of an economy. We need a restorative
justice that creates more participatory (and reconciliatory) spaces where many players of
the banking game can engage in ethical deliberation about something that allegedly went
wrong and how stakeholders can be actively responsible for a future that prevents recur-
rence. This contrasts with the western legal tradition’s approach of holding wrongdoers
passively responsible for the past, as traversed elegantly in Dixon’s discussion of the alterna-
tives of reactive fault, preventive fault and corporate ethos in Chapter 13.%

" C Coyle and R Enright, ‘Forgiveness Intervention with Post-Abortion Men’ (1997) 65 Journal of Consulting
and Clinical Psychology 1042; S Freedman and R Enright, ‘Forgiveness as an Intervention Goal with Incest
Survivors’ (1996) 64 Journal of Consulting and Clinical Psychology 983; M McCullough, E Worthington and
K Rachal, ‘Interpersonal Forgiving in Close Relationships’ (1997) 19 Journal of Personality and Social Psychology, 43;
C Witvliet, T Ludwig and K Vander Laan, ‘Granting Forgiveness or Harboring Grudges: Implications for Emotion,
Physiology and Health’ (2001) 12 Psychological Science 117; E Worthington and M Scherer, ‘Forgiveness is an
Emotion-Focused Coping Strategy that can Reduce Health Risks and Promote Health Resilience: Theory, Review,
and Hypotheses’ (2004) 19 Psychology and Health, 385; H Wallace, ] Exline and R Baumeister, ‘Interpersonal
Consequences of Forgiveness: Does Forgiveness Deter or Encourage Repeat Offences’ (2008) 44 Journal of
Experimental Social Psychology 453; C Struthers, ] Eaton, N Shirvani, M Georghiou and E Edell, “The Effect of
Preemptive Forgiveness and a Transgressor’s Responsibility on Shame, Motivation to Reconcile and Repentance’
(2008) 30 Basic and Applied Social Psychology 130; BR Kelln and JH Ellard, ‘An Equity Theory Analysis of the
Impact of Forgiveness and Retribution on transgressor Compliance’ (1999) 25 Personality and Social Psychology
Bulletin 864.

* E Ahmed and ] Braithwaite ‘Forgiveness, Shaming, Shame and Bullying’ (2013) 38 Australian and New
Zealand Journal of Criminology 298; E Ahmed and V Braithwaite, ‘Forgiveness, Reconcilation and Shame: Three
Key Variables in Reducing School Bullying’ (2006) 62 Journal of Social Issues 347.

“ K Murphy and I Helmer ‘Testing the Importance of Forgiveness for Reducing Repeat Offending’ (2013) 46
Australian and New Zealand Journal of Criminology 142.

* O Dixon, ‘Corporate Criminal Liability: The Influence of Corporate Culture’ in this volume also discusses
helpfully both the potential for catalyzing ethical deliberation and the legal limits of the guidance for preparation
of a compliance plan set out in Australian Standard 3806-2006 (AS 3806) under four broad sets of principles:
commitment; implementation; monitoring and measuring; and continual improvement.
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Courtroom deliberation and backroom deals with prosecutors in contrast are thin on
participatory ethical conversation and settle for passive responsibility for past wrongs.
Michael Legg’s chapter suggests that this is also true of the frequent failure of class actions
to catalyse culture change.” Critical conversations with outsiders are important because, as
David Westbrook points out,” people and organizations who chase money are not always
good at knowing thyself: ‘the financial world is necessarily somewhat blind to itself’ From
the perspective of a restorative justice philosophy, this is the problem with the way deferred
prosecution agreements and Corporate Integrity Agreements in the US have been negoti-
ated in practice as backroom deals. The negotiation of enforceable undertakings in Australia
has been more restorative at times, but far from consistently so.*

Restorative justice can help overcome formal law’s scapegoating of those incompetent
enough to leave themselves vulnerable to conviction beyond reasonable doubt. Scapegoating
happens in corporate criminal law because senior individuals who share culpability for the
crime are granted immunity in return for testimony against the selected scapegoat. When
the defendant attempts to accuse them of the greater culpability, the court reminds her that
it is she who is on trial. No such discipline applies in the restorative justice circle of course,
in which those who turn against a scapegoat can find their culpability greatly exposed.”
This book also shows that with a bank which is too big to fail it is important to protect a
criminal corporation from a conviction that will disqualify it from a banking licence.®® So
the criminal corporation will agree to a civil penalty in return for testimony from it that
turns on the criminalized individual scapegoat (while whitewashing its corporate culture in
collusion with the prosecutor). So the restorative justice philosopher argues that corporate
criminal law willfully creates a fiction of proportionality in a legal ritual designed to com-
fort the citizenry that the rule of law is not always asleep at the wheel of the justice machine.

Consider the bank, law firm or accounting firm that has made a corporate cultural con-
tribution to financial crime and seeks to finger a fall guy to throw to baying media. The
restorative justice philosopher has an interesting response. It is to praise the bank or
the gatekeeping firm for its diligence in turning over the rocks to reveal culpability within
its organization. The regulator invites the ‘rogue partner’ of the law firm who is about to be
thrown to the media to a restorative justice circle with all the partners in attendance. The
‘rogue partner’ is encouraged to bring along supporters that would usually include their
family, friends from the office and older mentors who are now retired. The latter can be
robust participants in a conversation in which it is argued that the ethics of the firm have
changed, that this ‘rogue partner’ is a scapegoat who was actually enacting the corporate
culture of the firm in a way he and his supervisors have done in prior cases. Such testimony
is not ruled out of order under the holistic justice norms of restorative justice.”

A restorative justice approach is therefore useful for jump starting ethical deliberation
among professional stakeholders, such as lawyers, accountants and compliance profession-
als, who mostly have lower levels of culpability than the principals who stuff the cash in

% M Legg ‘Class Actions and Regulating Culture in Financial Organisations: Observations from a Comparison
of US and Australian Bank Class Actions), this volume,

7 D Westbrook “The Culture of Financial Institutions: The Influence of Political Economy’ in this volume.

* Parker above n38.

* For a case study of this happening and a discussion of this issue, see Braithwaite above n46, 47-49.

 See O’Brien above n42.

¢! Braithwaite above n46, Chapter 8.
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she reveals that no law enforcement authorities had asked to examine these credit card
records. If US law enforcement were serious about putting Wall Street Criminals behind
bars it would have used the Guiliani strategy. A comparatively minor credit card fraud of
this kind is ideal for sitting someone down to say you will be going to jail for the fraud and
you will suffer the shame of your family knowing your lurid motivation for the fraud unless
you give me the evidence of more major fraud against a bigger fish in your organization,
Then hopefully moving up from that fish to something genuinely major.

Why would prosecutors in 2008 fail to follow the same simple approach that worked so
well after 1987¢ Perhaps they feared criticism for pursuing a minor case in a brothel when
there were so many massive frauds. Perhaps they felt the Guiliani approach was crude and
speculative about whether there would be a return, that a more synoptic approach that
diagnosed who the big fish were would work. Perhaps they were simply less aggressive than
Guiliani. After some public backlash against President Reagan’s deregulatory politics there
was a niche for a Republican presidential hopeful like Guiliani to get tough on Wall Street.
Whatever the reason for prosecutorial timidity in this case, we can agree that prosecuto-
rial aggression is consistently missing around the globe when it comes to targeting the big
end of town. The most simple general reason is that it does not look good for prosecu-
tors to lose a lot and if they run cases targeting the big end of town they can lose big and
often. The main reason that defendants get off in major corporate crime cases is that the
defence has better access to inside information than the prosecution.’” The False Claims Act
1986 became the reform that has been most effectively used by prosecutors to win major
corporate fraud cases because it draws out whistleblowers with the inducement of large
payouts if they take a fraud case to a False Claims Act law firm and persuade them to under-
write private enforcement action to get a share of the whistleblower payout. Hence, it was a
reform that simultaneously dissolved the two biggest obstacles—access to insider knowledge
of crime and public prosecutor timidity that was resolved by private prosecutors stepping
in where public prosecutors feared to tread.

Itis not the purpose of this paper to retrace the pros and cons, the best ways to design this
privatization of law enforcement to protect rights and prevent vexatious litigation.® Suffice
it to say that the genius of the dual plaintiff design of the False Claims Act reforms is that law
firms mostly walk away from their client if the Justice Department declines to take over their
case; they almost always do so if Justice delivers a credible retort to the law firm that theirs
is a vexatious litigant and that Justice intends to go before the judge to argue that the reason
the it declined to join this case was the belief that the case was vexatious, The False Claims
Act reforms of 1986 were limited to fraud against the government, excluding tax fraud.

The extension of its bounty concept to crimes of finance, first in tax fraud and more
recently for certain securities offences, has unfortunately been much more timid than the
original, jettisoning the key ingredient of the dual plaintiff design, The IRS and SEC success-
fully lobbied the Obama administration to forbid private prosecutions for tax and securities
fraud bounties in cases where the state chose not to take on the prosecution. In this, the IRS
and SEC and their political masters showed that their prime interest was in avoiding egg

their pockets. More commonly, their failing is what Steve Mark and Tahlia Gordon
‘ethical blindness'® Formal law tends to let the lawyers off, almost always, As-Seurny
Miller’s chapter argues,” gatekeepers have preventive leverage. Sadly though, the potentia
of that gatekeeping leverage is frequently missing in the most devastating cases of financig
malfeasance. Even so, the situation would be even worse if gatekeepers did not exist
have seen, competition between professions in the advice markets of booms can becom
ethica] race to the bottom.* A more participatory, deliberative form of professional regula
tion over the long haul is illustrated by the beginning New South Wales has made to drivi

down ethics complaints against lawyers with conversational management-based IEgulatm
medijated by ‘legal practitioner directors’ and self-assessment that seeks to catalyse cuitur
change, as discussed in the chapter by Mark and Gordon.®

5. Privatised enforcement as a check on corrupted and captured regulatory states
This book argues that the most fatal flaw of any approach akin to points 1-4 above isit
they fail to solve the problem that the regulatory state can be as corrupted and as afﬂlcte' ;
with diagnosed pathologies as banks themselves. Seumus Miller’s chapter characterises thi
as ‘who guards the guardians’® Because public enforcement is regularly captured by th
ethics and the hegemony of finance capitalism, a radical privatization of enforcementi is
possible check on public enforcement. This is an example of a more general approach t
the dilemma of what to do when public guardians are ordered in a hierarchy and each n
guardian we appoint to guard guardians below is itself corrupted. A solution is to abandon
arraying guardians in a hierarchy. Instead, we can array guardians in a circle where'eve
guardian is accountable to every other guardian {as much as possible). Then the guar
ship fish is not vulnerable to rotting from the head down. The guardianship of one 'otten -
guardian can be cross-checked by the lateral guardianship of many other guard:a'ns
are all guarding one another, This is part of the idea of guardianship in a restorative justic
circle. It can make a police officer vulnerable to the guardianship of a mother in the circle :
who accosts the police about excessive force in the arrest of her son. If she speaks up
an attempt to do this in a courtroom, she will be silenced. This is because it is the job of:
someone else in the police and Ombudsman hierarchy to hold the police to account for-..
heavy-handedness.

After Rudolf Guiliani’s prosecutions on Wall Street quarter of a century ago, theie wa
reason to be hopeful that public prosecution was on an upward trajectory of enfmcem t
against the powerful. Some of Guiliani’s techniques were crude but effective. _Hls__‘{eam
would come across evidence of the crime of some comparatively minor malefactor wit
a target corporation. They would sit him down, say gotcha, promise immunity if h
provide testimony against a bigger fish; then that bigger fish still would turn on'dan even
bigger fish who would be turned against a bigger fish still. This approach led Guiliani’
team up to Donald Levine and Michael Milkin. We glimpse a remarkable failure to: follow:
this approach in the documentary feature film Inside Story. The madam of a Wall. Stree
brothel disclosed that she had credit cards from major Wall Street firms on which sh
authorised to record prostitution services as ‘payments to compliance consultan_{is ‘The

“ P Bucy, ‘Private Justice’ (2002) 76 Southernt Califorttia Law Review 1; P Bucy, ‘Information as s Commodity
in the Regulatory World’ (2002) 39 Houston. Lasw Review. 905; P Bucy, ‘Games and Stories: Game Theory and the
Civil False Claims Act’ {2004) 31 Florida State University Law Review 603; P Bucy, ‘Game Theory and the Civil
False Claims Act: Hterated Games and Close-Knit Groups’ (2004) 35 Loyola University of Chicage Law Jonrnal 1021,
“ See Bucy’s papers ibid for a rich treatment of these issues.

© § Mark and T Gordon, ‘Regulating the Legal Profession: A Prototype for Change), this volumc
¥ Miller above n4.

* Braithwaite above n21.

5 Mark and Gordon above n62.

“ Miller above n4.
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wise, Campbell and Loughrey conclude, about moral sentiments as things we should want to
strengthen. This chapter has argued for stronger regulatory institutions that form stronger
moral sentiments, which are more imperative when markets become stronger. We can be bet-
ter off when the creativity and energy of markets is harnessed to solve a wider range of prob-
Jems. Markets in technologies of carbon emission reduction are a good example. But if some
things in life are ethically good and others ethically bad, however good and bad are defined,
greater vibrancy of markets will engender both the more efficient and innovative production
of goods and the more efficient and innovative production of bads.” So the progressively
more vibrant market economy leaders want demands stronger regulation. At least it does if
we wish to reap the benefits of markets in virtue while curbing the excesses of markets in vice.
This book helps us to see in a more complex way how to do this. Tt does not necessarily
mean proportionate growth in the number of rules and the severity and frequency of pun-
ishment for regulatory infractions. It can mean regulators who are cleverer at harnessing
and nurturing the moral sentiments in corporate cultures, regulators who dispense mote
emotionally intelligent justice, regulators who engender rich business engagement over the
moral and legal principles that should animate financial law.

The additional take in this concluding chapter is that smart regulation™ will:

on their faces from rebuffing a corporate crime case that a private prosecutor then proved::
They were less interested in increasing enforcement effectiveness against financial crime,
As a general proposition, the best way to fight the capture and corruption of pu‘t;iic-
prosecutors and regulators is with hybrid public-private enforcement where the private:
regulator is a check on the capture or corruption of the public regulator.®? One reason for
regulators like the SEC and IRS to resist the dual plaintiff False Claims Act design is that“
they lack the litigation budget for all these cases. They also worry about privatized litigationy’
causing systemic risk in an attack on a key bank, though they can manage this by taking.
over the litigation. These problems are best managed by offering restorative justice to mosgt-
securities offenders who beat the whistleblower to confess to the SEC. Indeed, this poli
would motivate an avalanche of confession from firms willing to foil their whistleblower by
contritely confronting the deficits of their compliance culture with the SEC,” Ty

6. Responsive regulation implies growing investment in regulation. i
Should we conclude that because regulatory bureaucracies, enforcement staffs, and cases
investigated have grown, increased investment in regulatory infrastructure is irrelevant to:
solving financial problems? Regulators and their powers have not grown in proportion:
to growth in the number of bank transactions, to the variety of financial instruments and:
organizational forms and to the sophistication of the financial engineering, Regulatory-
growth and innovation must be responsive to business growth and innovation. In eras.
when financial engineering becomes more complex, growth in derivatives accelerates, regii-
lators cannot begin to understand what is happening without investing in more and better:
people, better management, better information technology. S
This is not to say that investing more in regulation will work if the wrong kind of invest=
ment is made, for example an investment that is purely technocratic and oblivious to cul-
ture and ethical renewal, It is to say that it is difficult to regulate an industry that is bigger;-
more complex and cleverer at contriving complexity without a regulator that is bigger and:
cleverer. This is a necessary but not a sufficient condition for crisis prevention. :

(a) constantly grow in a way that is responsive to flux in business realities; continually
writing new rules when old ones become obsolete or are gamed;

(b) responsivelyrefine principlesthatjustifythoserules,cover their gaps and contradictions;
(¢} continuously create new spaces where ethical conversation around those principles can
be engaged through means like deferred prosecutions that lead to external monitors,
resident inspectors, privatized auditors, who are assessed according to how meaning-
fully they challenge unethical corporate cultures and engage outside audiences with
that contestation;

(d) deliver variegated forms of justice that are meaningful to victims of financial exploita-
tion through restorative justice in circumstances where punishment proportionate o
_ the harm is impossible;

(e) displace passive with active responsibility” and thereby constitute cultures of ethical
commitment where the combination of ethical contestation of principles and restor-
ative dialogue among business, gatekeepers and citizens can be made to worls;

(F) contest capture of regulators by third parties in civil society, the professions and
government, including privatized law enforcers.

111 CONCLUSION

David Campbell and Joan Loughrey™ argue that we should not be so radical in what we ask
of business as to aim for markets that are not driven by enlightened self-interest. One of
Campbell and Loughrey’s lessons from Adam Smith is that the interest in making profits isa
great driver of invention and efficiency. Therefore this is a driver we should want to strengthen
rather than weaken. It is also something we should want to steer, for example, to compliéﬁcé
with the Financial Stability Board’s Principles and Standards on Sound Compensation"'s;ﬁ::'
that bonuses are deferred for three years and coupled with clawback provistons to steer self
interest to long-term profitability, as discussed in Ferguson’s chapter.”? Adam Smith was also’

All these options are richly opened up in this book as checks that might be layered to
eliver greater redundancy to the pursuit of the good and the checking of the bad in cor-
orate cultures. Most fundamentally, we need a democracy with more robust and relevant
ontestation of what is good and bad about corporate cultures.”

# 'This js the argument first laid out in the introduction and then more deeply explored in the rest of the book,
. Braithwaite, above n21. As Gilligan's chapter above nl also implies, regulatory competition can also be cither
ompetition in regulatory goods or in regulatory bads.

* A term adopted from Gunningham and Grabosky’s book of that name because I hope the ambition here
complements the ambition of that bool, see N Gunningham and P Grabosky, Smart Regulation: Designing
Environmetal Policy (Oxford Clarendon Press, 1998).

s Braithwaite above nd6, 129-130, 132-134,
7 Gee the development of the republican ideal of a contestatory democracy that maximizes freedom as non-
domination in P Pettit, Republicanism (Oxford, Oxford University Press, 1997).

% See I Ayres and ] Braithwaite, Responsive Regulation: Transcending the De-regulation Debate (New York,
Oxford, 1992) Chapters 3 and Conclusion. '

* See the discussion of this issue in | Braithwaite, Regulatory Capitalism: How it Works, Ieas for Making it
Wark Better (Cheitenham, Edward Elgar, 2008} Chapter 3.

7 Campbell and Loughrey above n20. 5

7 Perguson above nl6.



