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Rewards and Regulation

JOoHN BRAITHWAITE*

Rewards are less useful in regulation than they are in markets. Firms
respond to market incentives because most markets are contestable. In
markets that are not oligopolies it makes more sense to adopt a
competitor mentality than a fixer mentality. Regulatory power in
contrast is mostly not contestable. Firms are therefore more likely to
adopt a fixer or game-playing mentality. Reactance to regulatory
control through rewards is likely to be greater than reactance to
market discipline. If a responsive regulatory pyramid is a good
strategy for optimizing compliance, then punishment is more useful in
regulation than reward. Reward at the middle of a regulatory pyramid
brings about a moral hazard problem. Under certain limited conditions
reward can be useful at the base of a regulatory pyramid. These
conditions are transparent, easy measurement of the performance to be
rewarded, an imbalance of power such that the regulatee is weak in
comparison to the regulator, and an absence of weapons of the weak
for subverting a regulatory system to which the weak are subject.
Absent these conditions, and we cannot expect the undoubted efficiency
advantages of a market where regulatory outcomes can be traded so
that they are secured where the cost of doing so is least. While, in
general, punishments are more useful to regulators than monetary
rewards, informal rewards (praise, letters of recognition) are rather
consistently useful in securing compliance.

Psychologists and economists do not agree on much about how to motivate
human behaviour. One major point of convergence, however, is on the view
that rewards are more useful than punishments in motivating human
behaviour. For the economists, rewards for achieving, say, an environmental
outcome have the further advantage that the efficiency of a market for
environmental improvement might be accomplished — trading in a market for
environmental rewards will secure the greatest reductions in environmental
impact where it is cheapest to produce them. But these important efficiency
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advantageswill be moot in contexts where rewards fail to motivate
behaviouralchange.

In populardiagnosesof how to get things done as well, the view that
carrots are better than sticks is also widespread.This view is regularly
articulatedwith respectto businessregulation.In the reactionagainstthe
adversarialegalism! of command-and-contt regulation the two dominant
prescriptiondhavebeena shift from coerciveto cooperativeregulation,from
punishmentto persuasiord, and from punishmentto reward or from
commandand control to market-basednhcentives?

Thoseof uswho havebeenregulatoryprofessional$or along time have
served on endless committees charged with curbing the excessesof
command-and-contrakgulationwhereone of the issueswe were askedto
considerwas whethercarrotscould be substitutedfor someof the sticks
usedin extant arrangementsAnd we will have had the experienceof
comingup empty handed- the committeefails to recommendany reforms
it regardsas practical ways of substitutingrewardsfor punishmentsThe
reasonfor this is thatin the contextof businesgegulationpunishmentsare
in fact more useful tools than rewards.In raising childrenit is generally
betterto wait until they manifesta desiredbehaviourlike readingbooks,
thenrewardit, thanit is to punishfailure to do so. This is the basisfor the
psychologist'spreferenceor rewards.In markets,incentivein the form of
extramoneyis what makesthe world go round. This is the basisfor the
economist’spreferencefor rewards.They are both wrong, | will argue,
whenthey translatethis preferenceanto the domainof businesgegulation.
Here punishment@re morevaluablethanrewardsfor securingcompliance.
This conclusionis not startlingly original; JeremyBenthambelievedthat
while rewardswere powerful in marketsand while they had someusesin
law, rewardswerea lessvaluabletool for the legislatorthan punishments.
Onthe formerhe wasin agreementvith Adam Smith, but he did not share
Smith’senthusiasnfior rewardsin regulation® ‘Punishmenis aninstrument
for the extirpationof noxiousweeds:rewardis a hot bedfor raising fruit,
which would not otherwisebe produced.” In this essay, will advancein

1 E. Bardachand R.A. Kagan, Going By The Book: The Problem of Regulatory
Unreasonablenesd 982).

2 F. Haines,CorporateRegulation:Beyond'Punish or Persuade’(1997).

3 P. Grabosky, ‘Regulation by Reward: On the Use of Incentives as Regulatory
Instruments’(1996) 17 Law and Policy 256—81.

4 N.O. Keohane, R.L. Revesz, and R.N. Staving ‘The Choice of Regulatory
Instrumentsin EnvironmentalPolicy’ (1998) 22 Harvard EnvironmentalLaw Rev.
313-67.

5 J. Bentham, The Rationale of Reward eds.J. and H.L. Hunt (1825) 6, 51-2; J.
Bentham CollectedWorksof JeremyBenthamPrinciplesof Legislation:A Comment
on the Commentarieand a Fragmenton Governmenteds.J.H. Burnsand H.L.A.
Hart (1977)75-7,79.

6 id. (1825),p. 52.

7 id., p. 51.

13

© Blackwell Publisherd_td 2002



turn a contestabilityargumenta reactanceargumentanda responsiveness
argumentfor why rewardsdo not enjoy the superiorityover punishmenin
regulationthat they enjoy in markets.

CONTESTABILITY

The rewards provided by markets,as we have said, generally work in

motivatingproductiveefficiency. But not always.Most firms respondo the
challenge of a market for the product they sell by competingwith a
customer-servicenentality. An alternativepathis to seekto fix the market,
to rig bids with competitors,to form cartelsthat fix prices or allocate
marketsgeographically Most businessopts for the competitive mentality
rather than the fixer mentality becausecartelsare hard to hold together.
Fixersalsofind waysto cheaton the othermembersof the cartelto attract
business to themselves, for example, by under-the-table rebates to

customersMarketsare always contestableby new entrantswhich are not
membersof the cartel when monopoly prices are being charged.This is

especiallyso in contemporaryconditionsof global marketswhereforeign
competitioncanenterthe marketto contestfor the busines®f local cartels.

With businessregulation, however, it is not always the casethat the
competitormentalitydominateghe fixer mentality. Whenaregulatorputsin
placea systemof rewardsfor achievingan outcomelike pollution reduction.
firms that alreadyhave leading pollution control capabilitieswill compete
aggressivelyfor those rewards. The majority of firms that have poorer
capabilities however tendto do whatthey canto putin thefix to preventthe
complianceleadersfrom getting this competitive jump on them? Their
pursuitof thefixer mentalitytakesmanyforms. Theylobby throughindustry
association$o subvertor delaythereformsindustry-wide they makespecial
pleadingsfor exemptiondor themselvesthey fudgetheir compliancedata,
bribe inspectorsvho thenasserthat the compliancedatais not asclaimed,
or complainto their political mastersaboutregulatoryunreasonablenedsuit
most commonly of all they indulge in what Doreen McBarret and
ChristopheWhelanhavecalled‘creative compliance”® Businesgegulatory
outcomedendto be complex,not blackandwhite. Hencethe dominantfixer
mentality is to play for the gray.

Evenin comparativelysimple domainsof regulationthe possibility of
puttingin thefix to subvertthe regulatoryincentivesis there.The Kennedy
Schoolof Governmeniat Harvardandthe Ford Foundationgavethe state
of lllinois an innovationsin governmentawardin the 1980sfor its shift
from command-and-control nursng-home regulation to a system of

8 KeohaneReveszand Stavins,op. cit., n. 4, pp. 351-3.
9 D. McBarnet and C. Whelan, Creative Accountingand the Cross-EyedJavelin
Thrower (1999).
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rewards(higher Medicaid payments)graduatedaccordingto the quality of
caredelivered(the lllinois Quality IncentivesProgram).Someotherstates,
including Michigan ard Masschusetts, also experimented with this
approachValerie Braithwaite,DianeGibson,Toni Makkal andl undertook
an ethnographistudyof United Statesnursing-homeegulationduring this
periodin all the largeststatesithis includedobservingmany nursing-home
inspectionsn lllinois.*® Whenrewardswereputin placefor the numberof
residentgarticipatingin activity programmesye notedsleepingresidents
in wheelchairdbeingwheeledin to the roomwhereanactivity suchascraft
or agamewasgoingon sothattheycouldberecordedon the headcountas
participating. One very important standardat that time related to the
existenceof a ‘homelike’ environmentOneaspecbf this is the capacityof
residentsto domesticataheir little piece of institutional spaceby putting
up picturesof their choosingon the wall. This kind of empowermentould
take many forms — rearrangingthe bed and other furniture, carpets,even
bringing a belovedpetin to deinstitutionalizethe space But countingthe
pictureson the wall was the easiestquantitativeway of operationalizing
this standard And, of course,quantitativemeasureshat can be calibrated
unambiguouslyare what inspectoratedike when quantitative incentives
which could be contestedin a court of law hangon their ratings. Sure
enough,nursing home staff told us that the large numbersof picturesof
movie starswe would notice,oftentorn from the samemagazinehadbeen
slappedup aroundthe nursinghomeon the instructionsof managemenin
anticipation of the arrival of the inspectors.Of course,they were not
supposedo knowwhentheinspectorsvould be arriving; but we foundthat
fixers had a way of knowing thesethings. Our fieldwork evenrevealed
casesof large numbersof pot-plantson short-termhire that were returned
as soon as the inspectionwas completed.The bigger the incentive, the
more complexthe phenomenomegulated,the worse creativecompliance
gets.

One might say that in marketsthere are fixers who dupe consumersy
fudging compliancewith productquality or safetystandardsThe difference
is when dupedconsumersliscoverthey have beenduped,they punishthe
supplierin the market.Inspectorsgenerallydo not do this when firms are
clever enoughto creatively comply with the standardghey have written.
Regulatordigure thatif they punishfirms in thesecircumstancethe agency
will comeunderpolitical attackfor failing to write the rulesof rewardin a
competenfashionandthat courtswill overturntheir decisionsto withhold
the reward.Insteadthey admirethe ingenuity of the firm; theinspectordoes
not suffer personallyfor it, the intendedbeneficiariesof the regulationdo.
Beneficiariessuch as nursing-homeresidentsare not empoweredto use

10 J. Braithwaite, The NursingHome Industry’ in Beyondthe Law: Crimein Complex
Organizations eds.M. Jorry andA. Reiss(1993).
15

© Blackwell Publisherd_td 2002



rewardsthat are issuedby the stateto asserttheir claims to quality and
safety.

But themorefundamentafact of this situationis thatwhile aconsumein
a marketwho is dupedsimply goesto anothersupplier,aninspectorwho is
dupedcannotsimply walk awayfrom the transactionThe nursinghomewill
get somelevel of Medicaid payment;it would be irresponsibleto cut off
paymentghat are madeto carefor the residentsunlessthe situationis life-
threatening.The factory inspectedby an occupationalhealth and safety
official likewise cannotbe simply shut down so the inspectorcan use his
time more productivelyat a factory thatis more sincereaboutcompliance.
Fraud and creative compliance in market relationshipsare effectively
contestedy othersuppliersin the regulatoryrelationshipthey arenot. This
is reciprocally true. In general,the firm faces only one regulator with
responsibilityfor a particularissue. The threat the regulator posesto the
profits of the regulatedfirm is not a threat that is contestedby other
regulatorsThis is quite differentfrom the situationwith a cartel. The threat
to cartelprofits is posedby a numberof potentialentrantso the market.It is
harderto putin thefix with all of themthanit is with oneregulator.Thereis
just one regulator to corrupt, capture or outwit. Hence the competitor
mentality dominatesthe fixer mentality in marketsbecausehereis more
than one playerto fix. The fixer dominatesthe competitormentality with
regulatoryrewardsbecausehis contestabilityis absent:fix one playerand
you havefixed thewholegame™* Theabsencef contestabilityis thereforea
fundamentaktructuralreasorwhy rewardhaslesspowerin regulationthan
in markets.

REACTANCE

Experimentalresearchon children and college studentsdemonstrateshe
counterproductiveeffect salientrewardsand punishmentscan have: long-
terminternalizationof valueslike altruismandresistanceo temptationare
inhibi}tzed when peopleview their action as causedby a rewardor punish-
ment.

11 We canattenuatehis to a degreeby makingthe regulatorygamea tripartite onein
which the powerto pay rewardsis contestedoy the monitoring of hon-government
organizations(NGOs), see |. Ayres and J. Braithwaite, ResponsiveRegulation.,
Transcendinghe DeregulationDebate (1992). But herethe NGO is only a proxy
regulatorof sorts;thereis still just onestateagencythatcanpay the rewards NGOs
cannotpay them.

12 M.R. Lepper,'DissonanceSelf-PerceptiomndHonestyin Children’ (1973)25 J. of
Personalityand SocialPsychology65-74;M.R. LepperandD. Greene,TheHidden
Costsof Reward(1978);T. Dix andJ.E.Grusec,ParentalinfluenceTechriques:An
Attributional Analysis’ (1983) 54 Child Development645-52; M.L. Hoffman,
‘Moral Development’in Carmichael’'s Annual of Child Psychology ed. P.H.
Mussen(1970).
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Overfifty studiesexaminingthe effiect of extrinsicincentiveson laterintrinsic
motivation indicate that inducementghat are often perceivedas controlling
(for example,tangible rewards, surveillance,deadlines),dependingon the
mannerin which they are administeredreducefeelingsof self-determination
and undermine subsequentmotivation in a wide variety of achievement-
relatedactivities after the rewardis removed:*

Thesefindings seemto be of fairly generalimport, being supportedin
domains including moral behaviour, altruism, personal interaction,
aggressivédehaviour andresistanceo temptationt* Justasstrongexternal
incentivesretard internalization, using reasoningin preferenceto power-
assertiortendsto promoteit.*®

BrehmandBrehnt® constructeda theoryof psychologicareactancen
the basisof the kinds of studieswe havebeendiscussingFigure 1 shows
thatthe net effect of threatsof controlis the sumof a control effectanda
reactanceeffect. Accordingto this theory,intentionsto control arereacted
to asattemptgto limit our freedom,which leadusto reasserthat freedom
by acting contrary to the direction of control. Reactanceapplies to
attemptsto control throughrewardsjust asit appliesto threatsto control
through punishment,though reactanceeffects are not as great with
rewardsastheyarewith punishments! Figure1 alsoshowsthatreactance
is leastwhenwe seekto restrictfreedomto do somethingthatis not very
important to us, greatestwhen the freedom subjectedto control is
something the regulated actor deeply cares about. Tom Tyler might
suggest that naked attempts to control us give us some neggtive
information about our identity — that we have a subordinateddentity,
thatwe area slaveto thewill of another- andthisis anidentity we do not

13 A.K. Boggiano,M. Barrett, A.N. Weiher, G.H. McLelland and C.M. Lusk, ‘Use of
the Maximal OperantPrincipleto Motivate Children’sintrinsic Interest’(1987)53 J.
of Personalityand Social Psychology866—79.

14 Boggianoet al., id.; Lepper,op. cit., n. 12; R.A. Dienstbier,D. Hillman. J. Lenhoff,
ard M.C. Valkenaa, ‘An Emotion-Attribution Approach to Moral Behavior:
Interfacing Cognitive and Avoidance Theoriesof Moral Development’(1975) 82
PsychologicalRev.229-315;Dix and Grusec,0p. cit., n. 12.

15 L.A. Cheyneand R.H. Walters,‘Intensity of PunishmentTiming of Punishment,
and Coghnitive Structureas Determinang of Responsdnhibition’ (1969) 7 J. of
ExperimentalChild Psychology231-44;R.D. Parke, Effectivenessof Punishment
as an Interaction of Intensity, Timing, Agent Nurturance and Cognitive
Structuring’ (1969) 40 Child Developmen®13-35;Hoffman, op. cit., n. 12; D.
Baumrind, The Developmenbf InstrumentalCompetencehrough Socialization’
in MinnesotaSymposiunof Motivation, vol. 7, ed. A.D. Pick (1973);C.Z. Zahn-
Waxler, M.R. Radke-Yarrow,and R.A. King, ‘Child Rearing and Children’s
Prosociallnitiations TowardsVictims in Distress’(1979) 50 Child Development
319-30.

16 S.S.BrehmandL.W. Brehm, PsychologicalReactance:A Theoryof Freedomand
Control (1981).

17 id., p. 229.
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Figure 1: The Interacti ve Effects of Force and Importance of Freedom
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want® We do not get this negativeinformationif it is the rewardsof the
marketthat control us; we do if it is a regulatorwho seeksto control us
throughrewards Hencewe canexpectthe invisible handof the marketto
generateless reactancethan the visible hand of a controlling regulator.
Themoreimportantthe freedombeingregulatedthe greaterthis reactance
effect will be accordingto the evidencegeneratedy this theory.

While the theory explainswhy reactanceo regulatoryrewardsshouldbe
greaterthanreactanceo rewardsin marketsandthereforewhy rewardsshould
be lesseffective than we might expectin making regulationwork, reactance
theory doesnot explain why regulatory rewardsshould be less useful than
punishmentFor that resultwe turn to responsiveregulatorytheory.

RESPONSIVENESS

A more fundamentalpolicy debate about regulatory strategy than that
betweenrewardand punishmenthasbeenthe contestbetweenpunishment
andpersuasionMy own positionin that debate andthat of quite a number
of others,is that it is bestto have a presumptionin favour of trying
persuasioriirst, generallyreservingpunishmenfor whenpersuasiorails.*
Persuasions cheaperand a more respectfulway of treatingthe regulated
actor. However, it is arguedthat persuasiorwill normally only be more
effective than punishmentin securingcompliancewhen the persuasions
backedup by punishment.The idea of responsiveregulation grew from
dissatisfactionwith the businessregulation debate— some arguing that
businesgpeoplearerationalactorswho only understandhe bottomline and
who thereforemustbe punishedconsistentlyfor their law breaking,others
that businesgpeopleare responsiblecitizensand can be persuadedo come
into complianceln differentcontextsthereis alot of truth in both positions.
This meansthat both consistentpunishmentand consistentpersuasiorare
foolish strategiesThe hardquestionis how do we decidewhento punishand
whento persuadé’ What makesthe questionsucha difficult oneis that
attemptsto regulate conductdo not simply succeedor fall. Often they
backfire, making compliancewith the law a lot worse?! So the tragedyof

18 T. Tyler, Why PeopleObeythe Law (1990); T. Tyler andR.M. Dawes,'Fairnessin
Groups: Comparing the Self-Interest and Social ldentity Perspectives in
PsychologicalPerspectiven Justice: Theoryand Applications eds.B.A. Mellers
and J. Baron (1993); T. Tyler and S. Blader, Cooperationin Groups: Procedural
Justice,Social ldentity, and BehavioralEngagemen¢2000); T. Tyler andY.J. Huo,
Trustand the Rule of Law: A Law-Abidingnesdvodel of Social Control (2001).

19 Ayres and Braithwaite, op. cit.,, n. 11; N. Gunninghamand P. Grabosky,Smart
Regulation: DesigningEnvironmentalPolicy (1998).

20 J. Braithwaite, To Punishor Persuade:Enforcemenbf Coal Mine Safety(1985).

21 L.W. Sherman,Defiance, Deterrenceand Irrelevance:A Theory of the Criminal
Sanction’(1993) 30 J. of Researchin Crime and Delinquency445-73.
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Figure 2: An Example of a Regulatory Pyramid
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consistenpunishmenbf wrongdoerof a certaintypeis thatour consistency
will regularly causeus to make things worse for future victims of the

wrongdoing.In businessregulation circles thesedays, there is not much
contestingof the conclusionthat consistentpunishmentof businessnon-

compliancewould be a badpolicy, andthat persuasiofis normally the better
way to gowhenthereis reasorto suspecthatcooperatiorwith attemptingto

securecompliancewill be forthcoming.

The most distinctive part of responsiveregulationis the regulatory
pyramid.It is anattemptto solvethe puzzleof whento punishandwhento
persuadeAt the baseof the pyramidis the mostrestorativedialogue-based
approachwe cancraftfor securingcompliancewith ajustlaw. As we move
up the pyramid, more and more demandingand punitive interventionsin
peoples’ives areinvolved. Theideaof the pyramidis thatour presumption
should always be to start at the baseof the pyramid, then escalateto
somewhatpunitive approachesonly reluctantly and only when dialogue
falls, and then escalateto even more punitive approache®nly whenthe
more modestforms of punishmentfail. Figure 2 is an example of a
responsivebusinessegulatorypyramidfrom Ayres andBraithwaite®” The
regulatorhereescalatesvith the recalcitrantcompanyfrom persuasiorio a
warningto civil penaltiesto criminal penaltiesand ultimately to corporate
capital punishment— permanentlyrevoking the company’s licence to
operate

If it is right, asresponsiveegulationclaims,that cooperativeapproaches
such as education,persuasionand restorativejustice are normally better,

22 Ayres andBraithwaite,op. cit., n. 11, p. 35.
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Figure 3: Toward an Integration of Restorative, Deterrent, and
Incapacitive Justice
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thoughnot invariably so, as a first strategy,thenregulatorsare bestto be
presumptivelycooperativeand only overridethis presumptionvhen strong
reasonso do soappear> Whenthe cooperativeapproacHails, theregulator
escalatesip the pyramid.Accordingto thetheory,this escalatiorinvolvesan
abandonmenbf the motivational assumptionthat the regulatedactoris a
responsibleitizenwhois capableof complying(seeFigure3). Thenextport
of call assumesheregulatedo be arationalactorwho mustbe deterredBut
of courseif theregulateds arationalfirm, it canbe motivatedby rewardjust
aswell as, or betterthan, by punishment.The problemwith a responsive
regulatory strategythat would have the regulator escalatefrom trust and
cooperatiorto rewardis moralhazard.Theregulateevhoreally is a rational
actor will exploit the opportunity a first preferencefor trust providesby
failing to investin compliance.Thensucha firm will reapthe rewardsfor
complianceprovided at the next rung up the pyramid. Unpunishedfree
riding followed by rewardedreeriding. Escalationto punishmenis whatis
neededio provideincentivesfor the rational actor to investin cooperation
andrisk management.

Sowhy not makerewardthe first port of call at the baseof the pyramid?
One reasonis that paying rewardsis more expensivethan asking for
voluntary compliance.Second,rewardscommonly causereactanceas we
sawin the lastsection.Third, aswe sawin thefirst section rewardsfostera
culture of gameplaying. Gameplaying is productivein the contextof a

23 Responsiveegulationmoreoverargueghatthis approactis bestevenwith hardened
law-breakersThe mostirresponsibleof ushasa socially responsibleself. Responsive
regulationis a strategyfor persuadinghe worst of usto put our bestself forward.
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market; in the contextof regulation,gamesof cat and mousetend to be
expensivejnefficient, andresultin awin for the corporatecat, defeatingthe
purpose®f the regulation®* From the theoreticalperspectiveof responsive
regulation puttingrewardsat the baseof the pyramidcreategshewrongkind
of regulatoryculture®® the wrong kind of regulatorycommunity?® It would
give businessthe messagethat they are not expectedto be responsible
corporate citizens. The policy framework would give the messagethat
governmenbnly expectsorporationgo meettheir obligationswhenit pays.
The moral contentof the law is eroded’ asnoblermotivesare eclipsedby
baserones?®

Finally, attemptsto replace punishmentwith reward in a regulatory
pyramid tend to be illusory. For example,an environmentalstrategy of
rewardingreductionsin a certainkind of effluent requiresreportingof the
fact of suchreductionsunlessthe stateis goingto employaninspectorto be
presentatthe factory measuringeffluenteveryday. Therewardstrategythus
introducesincentivesto cheaton reporting,to say that more effluent has
beeneliminatedthanis the case.So a new inspectoratds neededo catch
and punishrational effluent cheats.The effect of the reward strategyis to
replaceenvironmentainspectorswith fraud auditorsor tax inspectorsThis
is a bad outcomebecausdinancial auditorsare technicallyincompetentto
do the diagnostic trouble-shootingof environmentalproblems which is
amongthe mosteffective things environmentainspectorsdo 2°

All of thatsaid,therearesomeconditionswhererewardsat the baseof an
enforcementpyramid work well and deliver the economic efficiency
advantage®f a marketfor regulatoryoutcomescontrivedby the regulator.
One of those conditions is that non-complianceis so transparentthat
financial auditors are not needed.®* For example, the policy many
governmentsntroducedin the late 1970sand 1980sof reducingtaxeson
unleadedfuel was part of a packagethat successfullyreducedlead in the
environment! While there was somecheatingby petroleumsuppliers,it

24 E. Bardachand R.A. Kagan, Going by the Book: The Problem of Regulatory
Unreasonablenes$1982); R.A. Kagan and L. Axelrad, Regulatory Encounters:
Multinational Corporationsand AmericanAdversarialLegalism(2000).

25 C. Parker,The OpenCorporation (forthcoming).

26 E. Meidinger, ‘Regulatory Culture: A TheoreticalOutline’(1986)9 Law and Policy
355-86.

27 J. Braithwaite, ‘The Limits of Economismin Controlling Harmful Corporate
Conduct’'(1981-82)6 Law and SocietyRev.48-504.

28 R.Goodin,'Making Moral IncentivesPay’ (1980)12 Policy Scienced.31,at 139-40.

29 Bardachand Kagan, op. cit., n. 24; K. Hawkins, Environmentand Enforcement:
Regulationandthe SocialDefinition of Pollution (1984); GunninghamandGrabosky,
op. cit., n. 19; B.M. Hutter, A Readerin EnvironmentalLaw (1999).

30 C. CoglianeseandD. Lazer,'Management-BaseBegulatoryStrategies’ Regulatory
Policy ProgramWorking PaperRPP-2001-09HarvardUniversity (2001).

31 Gunninghamand Grabosky,op. cit., n. 19, p. 435.
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waslimited by the fact that puttingthewrongkind of fuel in certainkinds of
engineswould causeproblemsfor consumersin other words, there was
sufficient transparencyor the regimeto be self-enforcingin the market.A
secondconditionthis casemeetsis of a largeimbalanceof powerbetween
regulator and regulateein favour of the regulator. Here the regulateeis
primarily the motor-vehicleuser:they pay the tax, not the motor-vehicle
manufacturerlf it were the motor-vehiclemanufactureithat was provided
with an opportunity to reducetax on a large scale,we might have seen
regulatorycat and mousein the engineeringof motor vehiclesin pursuitof
thattax benefit. But mostof us did not havethe economicor technological
capabilityto re-engineepur motorvehiclesin pursuitof tax advantagesiVe
weresimply too weak(economicallyandtechnically)in comparisorwith the
state’spower,sowe just wentalongwith the regimeandtook the rewardsin
the way intendedby the policy makers.Another example of successful
regulation by reward was the provision in 1999 by the Australian
governmentof a tax rebatefor joining a private health insurancefund.
This worked in reversingthe desertionof Australiansfrom private health
insurancewhich had beenputting a huge burdenon the public system.It
worked becauselike the fuel tax, it wasa modestrewardto individuals of
modestmeans.In contrast,we know thatif we makeavailablea large tax
rebateto economically powerful actors, they will hire tax lawyers and
accountantgo financially engineerthe targetof the rebate.If researchand
developmentexpenditureattracts a tax break, companiesfind ways of
interpretingthe cleaningof their office floors asR&D on cleaningfluids! If
making films is somethinggovernmentswant to reward to assertlocal
culture over the power of Hollywood, then as we have seenin Australia,
New Zealand the United Kingdom,andCanadafilm tax sheltersproliferate
basedon films that neverilluminate a screen.As Grabosky? points out,
beyondthe risk of inefficacy, thereis the risk that tax incentivesthat are
‘back door expendituresare lesssubjectto scrutiny, blowing out to levels
vastly beyondthe initial policy justification beforeanyonenotices.This is
alsooneof thereasonsGraboskyarguesthatregulationby rewardincreases
distributive inequities.The samedependencynentality as a disincentiveto
innovation as can be applied to individual welfare dependencycan be
appliedto corporatedependencyn statehandoutspnly with moreworrying
distributive implications>3

Evenwherethesetwo conditionsof transparencyandregulateeveakness
aremet, a third conditionneededs an absenceof weaponf the weak.In
most contexts, for example, piece rates to motivate factory workers to
producemore,do notwork very well. Thereasons thatworkersconspireto
self-regulatelimits on ratesof productionthat will maximizetheir income
for minimum effort. ‘Rate-bugters’ are punished by ostracism This

32 Grabosky,op. cit., n. 3, p. 10.
33id., p. 13.
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ostracismhasprovena mosteffectiveweaponof the weakagainstregulation
by reward.

Wheretheseconditionsare not met, thereis a risk thatrewardat the base
of the pyramid can not only fail, but can make the problem worse. For
example, if you pay farmers bountiesto plant trees in pursuit of a
biodiversity objective®* you had better be sure your monitoring of the
numberof treeson large propertiesis credible (somethingmore possible
with satellitetechnology).If not, you createincentivesto cut downandsell
treesin orderto gain the bounty from subsequentlyeplantingthe area.If
you payfor bloodinsteadof relying onvoluntarydonationgo the RedCross,
thereis moreto worry aboutthansimply erodingaltruismandvoluntarism?®
There is also the worry that the unscrupulouswill get hold of HIV- or
hepatitusinfected blood destined for destruction and divert it to the
commercial market in blood. At the more structural level, perverse
incentivescanbe an evenmore massiveproblem.If our regulatorypolicies
wereto becomemoreinuredto regulationby reward,corporatepowerwould
be usedon a variety of frontsto drive up problemssotherecanbe a bigger
pay-off for reducing them. For example, a good strategy for power
companieshasbeento increasetheir useof dirty coal stocksasthey lobby
for a regime of rewardsto switch to clean coal and non-coal power
generation.

SALVAGING REWARD

My conclusionthat rewardsin marketsare effective in shapingbehaviour
impliesthatindirectregulatorystrategiesvhich havethe effectof enhancing
market rewards for desired behaviour can be effective. Hence green
labelling, mandatedlisclosureof the fuel efficiency of motor vehicles,and
other mandatory disclosure rules can achieve regulatory objectives by
enablingconsumergo supply rewardsin the marketfor desiredbehaviour.
Of course,the outcomesspecifiedon greenlabels still haveto be easily
measured,which they can be with fuel efficiency but not with most
environmentaimpacts.

A form of rewardthat seemsgo haveunequivocallypositive effectson
compliance is informal praise — inspectors giving a word of
encouragemenvhenthey seeanimprovementMakkai and Braithwaite®®
found that when nursinghomeswere monitoredby inspectionteamsthat
useda lot of praise,subsequentompliancewith quality of carestandards

34 id., pp. 7-8.

35 R.M. Titmuss, The Gift Relationship(1971).

36 T. Makkai and J. Braithwaite, ‘Praise, Pride and CorporateCompliance’(1993) 21
International J. of the Sociologyof Law 73-91.

24

© Blackwell Publisherd_td 2002



improved, after controlling for other factors. Makkai and Braithwaite
thereforewent on to commendother slightly moreformal forms of praise
suchaslettersfrom local membersof Congressongratulatinghomesthat
achievedexcellencein quality of care (which we often observedto be
framedin nursinghomelobbies)andthe Stateof New York Department
of Health’s practice of putting out a pressreleaseon a regular basis
announcingthe namesof nursing homesfound to be totally free of
deficiencies.

Praiseis a gift. It is notrequired.Like a smile,it is supererogatorywhile
a smile of approvalcanmotivateusenormouslypecausédt hasthe character
of a gift more thanthat of a reward,we do not normally interpretit asan
attemptto manipulateus. Sothereis mostly not a reactanceproblem,not a
problemof extrinsicincentivedriving out intrinsic satisfactionin doingthe
right thing. Informal praiseis compatiblewith cooperativeproblemsolving
at the baseof a regulatory pyramid. The more voluntary complianceis
elicited at the baseof the pyramid, the more fulsomethe praisedispensed.
Whentherehasbeennon-compliancehat movedregulationup the pyramid,
the return to complianceand movementback down the pyramid can be
associatedvith praisefor putting thingsright. Hence,while punishments
associatedwith movementup the pyramid, praise is associatedwith
movemendown. In practicetheredoesnot seemto be muchof a problemof
regulateedeingnon-compliansotheycangetthe benefitof informal praise
in a sequencdollowing formal punishmentThis is becauseahe power of
praisedoesnot resideso muchin it being a rewardthat can be balanced
againstthe cost of punishment.lts power residesin the affirmation of
identities— law abidingidentitiesin the caseof regulation— communicated
by praise.

CONCLUSION

Punishmenis not the mostimportantlever of compliancein a responsive
regulatory framework. However, we have arguedhere that it is in most
contextsa more useful tool than reward. The form of direct regulatory
reward that avoids persistentdangersof counterproductivityis informal
praise And it worksbecausét is notseemasaconsciousewardby regulated
actors,at leastnot whenit is communicatedvith finesse Extrinsic rewards
undermineintrinsic motivation, and foster game playing and defiancein
responsego attemptsat control. Punishmentisan escalatiorup a regulatory
pyramid combats free riding, reward exacerbatest. Reward not only
increasesthe dangerof risks being uncontrolled, but providesreasonto
increaseisk if subsequentewardis calibratedin proportionto the degreego
whichrisksarebroughtundercontrol. Rewardthereforemustonly be usedat
the baseof a regulatorypyramidandin associatiorwith movementsiown
the pyramid. Eventhen,informal praiseof the personorientedto affirming
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his or her identity as a responsiblecitizen is more useful than monetary
rewards Praiseprojectsencountersnto the rhetoricof obligation,monetary
rewardsinto calculative game playing that strips norms of their moral
content.
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