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Abstract. While neglect, exploitation, denial of human rights and abuse of nursing home residents
can be found in both non-profit and for-profit nursing homes, substantially higher non-compliance
with the law is found among for-profits. A significant source of non-compliance is pressure on
senior management from proprietors to reach financial goals that can only be attained by cutting
corners on quality of care. This source of non-compliance is stronger among for-profits than non-
profits in a sample of 410 Australian nursing homes. These data therefore supply more systematic
support for what has been a commonplace observation in the corporate crime literature: that pres-
sure for lawbreaking comes from the top down and from profits.

Introduction

There are not many themes in the empirical literature on corporate crime that
are repeatedly reported. A recurrent one, however, is that pressure for the
worst types of corporate crimes comes from the top. Organizations, like fish, rot
from the head down. This was a recurrent theme in Braithwaite’s interviews
with 131 pharmaceutical industry executives:

[The Chief executive] sets the tone and the rest of management fall in line.
The ethical standards of anyone other than him don’t matter so much. Well,
unless you have one of those companies where an old guy at the helm has a
right hand man making all the real decisions [US executive].!

Baumart” found that executives ranked the behavior of their superiors in the
company as the principal determinant of unethical decisions. In a fifteen-year
follow-up of Baumart’s work, Brenner and Molander® found that superiors still
ranked as the primary influence on unethical decision-making. Half of the 1977
sample of executives believed that superiors often do not want to know how
results are obtained, so long as the desired outcome is achieved. Clinard’s mid-
dle managers also repeatedly argued that it was “top management, and in par-
ticular the chief executive officer (CEO) who sets the ethical tone.”* Similarly,
Cressey and Moore’s interviews with auditors supported the conclusion that
the pressure for lawbreaking that counts comes from the top.” While it is often,
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even typically, middle managers who carry out corporate crimes, these crimes
are frequently the result of pressure from the top to “get this done, but don’t tell
me how youdoit.” Obversely, one of the characteristics found in firms that have
exemplary records of compliance with laws of a certain type, is top manage-
ment commitment to and backing for internal compliance systems.®

A second recurrent theme has been that it is greed or the profit motive that is
responsible for corporate crime.” While this seems almost a banal observation,
it has actually been contested in various ways by scholars who have pointed to
the ubiquitous organizational crime of state run bureaucracies in both the East
and the West.? Gross, for example, concluded: “Some organizations seek profit,
others seek survival, still others seek to fulfil government-imposed quotas,
others seek to serve a body of professionals who run them, some seek to win
wars, and some seek to serve a clientele. Whatever the goals might be, it is the
emphasis on them that creates the trouble.””

In this paper, we explore these two hypotheses about corporate lawbreaking
— that pressure from the top and pressure to make profits causes lawbreaking —
using quantitative data of a sort that has not been applied to these hypotheses in
the past. We embark on this research as scholars who basically agree with Cole-
man’s lament that “reliable statistical analysis” has not been possible on the
basis of corporate offending rates available from U.S. government agencies:
“The best work done so far in this field is the case studies that carefully analyze
the conditions in particular organizations or industries, and I would suggest
that lacking the development of a significant new data base, this approach of-
fers the brightest hope of future progress . . . The data presented in this paper
are indeed based on a “significant new data base”, albeit one that will seem
obscure to scholars in the Northern hemisphere. So we suggest that the analyses
do not justify our being included among Coleman’s researchers who have been
“seduced into carrying on empirical research based on unreliable data.”” Rath-
er, we have discovered a kind of data on corporate lawbreaking much more
reliable than traditional measures of either corporate or street crime. We use
these data to test whether widely reported conclusions from qualitative re-
search are quantitatively sustainable.

Australian nursing home compliance

In 1987, our research team seized an unusual opportunity to get in on the
ground floor with the establishment of a completely new regulatory program
for the Australian federal government to regulate quality of care in nursing
homes. Previously this had been primarily a state government responsibility.
The federal program involved a radical shift to 31 outcome-oriented standards
away from the enforcement of inputs. Our research team has had a significant
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effect on the design of the emerging new regulatory process during the past six
years. Part of the agreement reached by the two peak (profit and non-profit)
industry associations in relation to the new program was to urge their members
to cooperate with the research described in this paper. Part of our agreement
with the federal government was that they would inspect a random sample of
242 nursing homes, stratified by size (number of beds), ownership (for-profit,
non-profit), and the mean level of disability of the residents, on an agreed
schedule. Interviews were conducted with directors of nursing, inspectors, staff
and proprietors not only for these nursing homes, but also at all other nursing
homes inspected in the four study regions (in New South Wales, Victoria,
Queensland and South Australia) during the period of the study. Addition of
this non-randomly selected supplementary sample increased the number of
nursing homes included in the first wave of the study to 410.

The federal government and the industry also agreed to cooperate with fol-
low-up inspections being completed within 18-20 months of the first inspection
wherever possible for the random sample and also to do as many of the supple-
mentary sample as they could manage within 18-24 months of the first inspec-
tion.

The commitments on the random sample, but not the supplementary sample,
were delivered with impressive diligence. For the first wave random sample,
only nine nursing homes refused to cooperate in the study, a 96 per cent re-
sponse rate. The industry associations were extremely helpful in urging the
cooperation of homes that were reluctant. We even received a message of coop-
eration from a proprietor who was in hiding in the United States at the time of
the study, being pursued by the Australian Federal Police in relation to nursing
home fraud allegations! Similarly, completed inspectors’ questionnaires were
received for 406 of the 410 first wave inspections.

A number of factors such as closures and ownership changes caused a consid-
erable attrition of cases between the first and second waves, however. By far the
most important cause of attrition was the inspectors not managing to get to
most of the supplementary sample on time.”” Repeatedly, analyses have not
tound results to be significantly different for randomly selected versus supple-
mentary homes. Hence, we have adopted the practice of combining the random
and supplementary samples. Nevertheless, a control dummy for random versus
non-random selection isincluded in the regressions reported here as a check on
selection bias affecting results.

What is most innovative about the new Australian nursing home regulation is
the way its compliance ratings are based on a systematic dialogue among a
number of participants — an inspection team (usually only two, but three and
more in the more difficult cases), nursing home staff and management and the
residents. By a systematic dialogue, we mean one that sees debate about the
positives and negatives under each standard, addressed one after the other un-



224

til all standards are completed. Australian nursing home regulation is far more
resident-centred, relying more on interviews with residents, than nursing home
regulation in the other countries where we have conducted research —the Unit-
ed States, Canada, England and Japan.

An unexpected and exciting finding of the research program has been that
this participatory-dialogic approach to regulatory inspection generates unprec-
edented reliability in ratings of compliance with the law. Test-retest reliabilities
on total compliance scores when inspectors employed by our research team
visited nursing homes at the same time as the government inspection teams
ranged from 0.93 to 0.96, depending on the point in the process where agree-
ment was calculated.” When chief executives of the organization were asked
what ratings they should have received on a three-point rating scale on each of
the standards, 84 per cent of the time they gave themselves the same rating as
the team gave them. In short, the dialogic regulatory process generated an un-
usual degree of consensus on what was the true status of the facility’s compli-
ance with the law.

For most of the nursing homes in this study, most of the standards have the
status of criminal law, the federal standards having been wholly incorporated
into state law in New South Wales and many of them have been incorporated
into Victorian state law. However, the operational effectiveness of these stan-
dards comes from the National Health Act, from the fact that the federal gov-
ernment can and does impose sanctions on non-compliant nursing homes by
cutting off universal federal government per-patient benefits that are payable
to all Australian nursing homes.

Compliance with the National Health Act is measured in the present study
by adding compliance scores for each of the 31 standards (met scores 1, met in
part scores 0.5, not met 0) to generate a total compliance score of 31, a proce-
dure shown by earlier multivariate analyses to be sound.™ In addition, the self-
reporied ratings given by directors of nursing to their own home were used as
an alternative measure of compliance.

Measuring profit-orientation and pressure from the top

Profit orientation is measured simply by classifying nursing homes as non-prof-
it (33 per cent of cases) versus for-profit (66 per cent). For-profit homes are then
classified according to whether the director of nursing (the chief executive) is
also the owner or a joint owner (often a couple are joint owners with the wife
being the director of nursing). For almost a quarter of for-profit homes, the
director of nursing is an owner or joint owner. For another slightly larger group
of homes, the owner is a private individual other than the director of nursing
and for the largest group of for-profit homes (almost half), the owner is a corpo-
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ration. Three-quarters of the non-profit homes are run by churches with the
remainder being run by charitable institutions such as lodges. Government-run
nursing homes, which are small in number, were not subject to this regulatory
program at the time of the study except in unusual circumstances.

The measure of pressure from the top is less reliable than the measurement
of either compliance or for-profit status. We have only a three item scale (al-
pha = 0.61) based on an interview with the director of nursing after the first
wave inspection. The items are “My proprietor sets me goals that can only be
achieved by breaching the standards”; “My proprietor sometimes puts me un-
der a financial squeeze that makes it impossible to meet the standards”; and a
reverse scored item, “My proprietor has the attitude that the government’s
standards and regulations must be met no matter what the costs”. These items
are rated on a five point scale: strongly disagree, disagree, neither agree nor
disagree, agree or strongly agree. In order to ensure that a particular item did
not dominate the scale, individual items were divided by their standard devia-
tion prior to summing their scores. In order to facilitate interpretation, the
scores were rescaled to run from 0 to 10. The mean of the scale was 3.29 and the
standard deviation 1.87.

Controls

When examining the relationship between financial pressures and nursing
home compliance, it is important to take into account the influence of a number
of antecedent factors which, the literature suggests, also affect nursing home
compliance. Characteristics of the home such as its size and age may influence
the quality of care provided. In general, larger homes provide poorer quality
care.” As Fottler, Smith and James suggest, larger homes with high occupancy
rates require a proportionately larger amount of nursing service. One of the
major dilemmas that nursing home administrators face, however, is that profits
can be increased by decreasing the intensity of patient care service and thereby
decreasing the quality of service provided.” Clearly, then, it is necessary to con-
trol for both the size of the home and the amount of nursing care required by
residents. Homes in older buildings are also be more likely to provide inade-
quate care to residents. In older buildings, maintenance requirements are
greater and there is a greater likelihood of encountering design problems which
require costly alterations in order to meet standards such as those relating to
fire and physical safety.”

Apart from the characteristics of the home itself, factors associated with the
inspection teams also have an impact on the compliance ratings given to a
home. Inspection teams vary in size. While there is no hard and fast rule, the
policy of the government has been to send larger inspection teams to larger
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homes in order to adequately cover the ground. The smaller the team, the
greater the likelihood that instances of non-compliance will go unnoticed. The
effect of team size is controlled in the analyses. Each state of Australia has its
own teams which carry out the inspection of homes in that state only. Inspectors
rarely work with teams based in other states. Although the standards for nurs-
ing home compliance are the same across the country, previous work suggests
that significant variation on compliance ratings occurs across the states.”® The
pattern of compliance ratings suggested that state teams varied in the degree of
toughness or permissiveness shown with regard to some standards. To control
for geographical location, three dummy variables representing Queensland,
New South Wales and Victoria, were entered into the regression equations.

As indicated previously, nursing homes participating in this study were
drawn from a random and supplementary sample. A dummy variable for the
sample from which the home is drawn is included in analyses. Table 1 describes
the scoring used for each of the control variables along with means and stan-
dard deviations.

Table 1. Definitions, means, and standard deviations for background variables.

Variable Coding Mean SD
Non-profit home? 1=yes,0=no 0.34 0.47
Number of beds in the home?* Number 49 36
Age of home? Years 36.4 30.6
Mean disability of residents® Mean hrs care 19 2.11
Number on inspection team® Low 2 —high 9 2.49 0.60
Queensland home* 1 =yes, 0 = other 0.18 0.39
Victorian home? 1 =yes, 0 = other 0.23 0.42
New South Wales home? 1 =yes, 0 = other 0.41 0.49
Sample home 1=yes,0=no 0.59 0.49

* These variables were taken from the interviews with directors of nursing.

® This variable was taken from the Commonwealth Department of Health, Housing and Communi-
ty Services data base, which contains demographic information about nursing home residents.
Each resident entering a home is allocated to one of five service need categories (resident’s classifi-
cation index, or RCI), according to the average number of hours of nursing and personal care
(NPC) required per week. Residents allocated to level one require an average of 27 NPC hours;
those at level two require 23.5 NPC hours; those at level three require 20 NPC hours; those at level
four require 13 NPC hours; and those at level five require 10 NPC hours. To calculate the mean
weekly hours of nursing care per resident provided by each home, the average number of NPC
hours, according to the RCI, were calculated across all residents in the home.

¢ The number of beds in the home was a highly skewed variable, with most homes having around 50
beds but some having as many as 200 or, in one case, 510. Residual analysis confirmed the need for a
log transformation of this variable. The interpretation of the effect of this transformed variable in
regression is that larger homes tend to have more incidences of non-compliance, but that as home
size increases, larger differences in bed numbers lead to smaller increases in predicted non-compli-
ance.
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k4 Non-Compliance Time 1
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{Average number of standards not met)

Type of Proprietor

Fig. 1. Incidence of non-compliance according to type of proprietor.
Type of proprietor:

1 DON is owner or joint owner

2 Private individual

3 Private company

4 Church group

5 Other charitable

Results

Three measures of compliance are available: self-rated compliance at time 1 as
assessed by the director of nursing, governmentally rated compliance at time 1
and governmentally rated compliance at time 2. The data in Fig. 1 show that
for-profit homes on all three measures break the law more often than non-
profit homes. While on the wave 1 data, non-compliance is only 47 per cent
higher among the for-profits, at wave 2, it is 60 per cent higher.

There are many possible interpretations of why for-profit homes should have
lower compliance than non-profits. One is simply based on the level of govern-
ment funding support. Historically, though not today, non-profit homes attract-
ed greater financial support from the government than for-profits and even
today non-profits get more favorable tax treatment. Conversely, one of the ar-
guments as to why residents get poorer care in for-profit nursing homes is that
money is diverted from resident care to profits. A previous study found that
directors of nursing in non-profit homes have a stronger commitment to nurs-
ing professionalism than for-profit directors of nursing."”

The question of particular interest in this paper is whether pressure for non-
compliance from the top is greater in for-profit than in non-profit homes. Fig-
ure 2 shows that it is. The effect is not large, but top-down pressure for non-
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Top-down Pressure

1 2 3 4

Type ot Proprietor

Fig. 2. Perceived top-down pressure on Director of Nursing according to type of proprietor.
Type of proprietor:

1 Private individual (cases where DON is proprietor are excluded)

2 Private company

3 Church group

4 Other charitable

compliance is significantly (t = 3.36, df = 408, p <0.001) greater in for-profit
homes than in non-profits.

Atthe bivariate level there is also a significant association between top-down
pressure and non-compliance (r = 0.32, p < 0.001). Table 2 summarizes how
these associations hold up after entering the controls discussed above, fitting an
ordinary least squares regression model to the data.

Table 2 shows that top-down pressure for non-compliance has a significant
effect in reducing compliance after entering the appropriate controls, including
the control for the ownership of the nursing home. The significant effect of
perceived pressure at time 1 on compliance at time 2 is the more compelling
result than the significant effect of time 1 pressure on time 1 compliance. This is
because the latter result might conceivably be discounted as time 1 non-compli-
ance causing the perception of pressure than the reverse. Any such interpreta-
tion is untenable with the time lagged data. Being a for-profit nursing home
significantly reduces compliance net of the effect of top-down pressure for
compliance at both points in time. However, the effect of for-profit status in
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reducing compliance is not significant when the self-reported measure of com-
pliance is used.

Conclusion

U.S. data on nursing home compliance, while it is inferior to the Australian data
in terms of reliability of the measurement of compliance,” generally support
the conclusion that for-profit homes have lower compliance and/or lower qual-
ity of care than non-profits.” Overall, our own impressionistic observations
from visiting over 50 U.S. nursing homes, reading the literature and interview-
ing the key players in the industry is the same as Valdeck’s:

[O]n the average, voluntary facilities are somewhat better than proprietary
ones. The best voluntary facilities are the best there are. The worst nursing
homes are almost exclusively proprietary. But in the middle ranges, there is
substantial overlap.”

Table 2. Regression results for the effect of top down pressure experienced by the Director of
Nursing on three measures of compliance.

Variable Compliance time 1 Compliance time 2
Controls
Government rated  Self-rated Government rated
b beta b beta b beta

Number of beds in the home —2.85 (- 0.14)** —001 (-0.10)* —266 (=0.14)*

Age of the home =057 (=0.15)** ~0.03 (-020)*** —0.03 (-0.18)**
Mean disability of residents 0.23  (0.09) 0.24 (0.12)* 0.26 (0.12)
Number of inspectors -095 (-011)* -049 (-0.07) ?
Queensland home 518 (0.41)%** 3.98 (0.38)%x* 433 (0.42)%%*
Victoria home 479  (0.39)#* 4.09  (0.40)%** 129 (0.13)
New South Wales home 449  (0.45)*** 4.01 (0.48)%** 5.52 (0.67)%**
Sample home -094 (-0.09) -075 (-0.09) -058 (-0.07)
Non-profit home 115 (0.11)* 0.71 (0.08) 121 (0.15)*
Top down pressure -0.62 (-024)*** -0.57 (-026)*** ~0.36 (-0.15)*
Constant 2841 26.98 24.08

R’ (adjusted) 0.346 0.349 0.304

* Information not available.
* p < 0.05, (two tailed). ** p <0.01, (two tailed). *** p < 0.001, (two tailed).
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The Australian data support a similar conclusion. However, we would say that
some of the church homes have very poor compliance indeed with residents’
rights standards; these are church homes with an ideology of paternalistic car-
ing that brings them into conflict with the regulators and advocacy groups.”
Certainly, there are good for-profit and non-profit nursing homes, even though
the latter are better on average. While pressure for profits does motivate law
breaking, non-profits have their own pressures, including financial ones:

Profit for us is not different from an increase in the ‘general fund’ for not-for-
profits. [Administrator of a New York for-profit nursing home]

During our fieldwork, we did indeed encounter the odd case of a church using
nursing home revenues to cross-subsidize other church activities. This does
lead us back to Gross’s critique of profit or greed as the pre-eminent explana-
tion of organizational crime. Since before the Inquisition, it has been clear that
churches have objectives so important to them that terrible crimes can be com-
mitted when attainment of those objectives is frustrated. Compliance differ-
ences between for-profit and non-profit institutions are not so great as to justify
systematically lower regulatory scrutiny of non-profit providers. Indeed, given
a choice between regulated private provision and unregulated voluntary or
state provision of care to vulnerable people, prudent advocates might opt for
the former. Yet there is an irony here, as political pressure for regulation only
becomes effective when traditionally public or voluntary provision is shifted to
the for-profit sector (as with aged care in Britain during the 1980s). This hap-
pens after decades of misplaced trust in public and voluntary providers to care
ethically for vulnerable people who are difficult to manage.

At the same time, these unique quantitative data confirm what qualitative
corporate crime researchers have consistently reported: that pressure for prof-
its matters and that when the pressure for profits is greatest, the boss is more
likely to say: “This is the bottom line I want. I don’t care (and I don’t want to
know) what you have to do to get there”. But just as business tycoons some-
times say this, so too do bishops. The policy implication of this would seem to be
the importance of individual criminal liability of proprietors for serious regu-
latory offences, be they businessmen or bishops.
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